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Notice of Appeal . 


la 
UNITED S.ATES COURT OF APPEALS, 


FOR THE SECOND CIRCUIT. 


BAY RIDGE ACTION COMMITTEE, INC., et al., 


Plainttiffs-Appellants, 
-against- 
THOMAS EKELAND, et al., 


ve, endants-Appellees. 


PROCEEDINGS 


Complaint Filed. Summons issued. (1) 
Notice Bf appearance for defts Thomas Ekland, George Adams, 
Howard Snith, Shore Hill Housing, Lu-Med Housing, & Lutheran 


Medical Center filed. “ (2) 
4-30-7 By BARTLES, J.--Two orders dtd 4-30-75 extending time for defts 
to answer complaint to 5-7-75 filed. (3/4 
5391-7 ANSVWEP. file’. (Lee Goodwin) (5) 
5-08-75 NSWER of defts EKELAND, ADAMS, SMITH, SHORE HILL HOUSING DEVEL., 
HORE HILL HOUSING CO., LU- MED HOUSING, LUTHERAN MEDICAL CENTER ata ) 
215-75 First set of interroratories "ith request to nxoduce filed. } 
5-19-75 By BARTELS, J.--Order dtd 5-16-75 extending time for deftsLee 
Goodwin to answer complaint to 4-30-75 (sic) filed. (d 
5-75 “Motice of notion for prelininary injunction ret 5-30-75 filed. (9 
5-27-75 ‘Affidavit of Neil S. Lovit filed. (10 
, 5-30-7 AMENDED ANSWER of deft Lee Goodwin filed. (11) 
, 5/30/75 Before BRAMWELL,J.- Case called- Adjd to 6/16/75 for Hearing (12 
6/3/75 By BRAMWELL,J.- Order dated 6/3/75 filed that-the time of the 


defts S. William Green , et al to answer the complaint is ex- 
tended to 5/30/75 (13) 


6/16/75 
6-23-7 
6-23-7 


Ur’ 


6-24-7! 
6-27-75 
@-7-75 | 
7-10-75 | 


7-11-75 


7-25-7 
8-18-7 

8-21-7 
8-28-75 


8-29-75 


9/2/75 
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DOCKET ENTRIES 


is substitutdad for James T. Lynn as Sec. of U.S. Dept of Housing 
and the caption is amended. (14 


By BRAMWELL,J.- Order dated 6/4/75 filed that the time for the 
Shore Hill Defts to serve papers in opposition ‘o the pltff's 
motion for a prel. injunction shall be extended to 6/33/75 ,etc. (7 


ANSWER of Deft filed. (NYC, Defp of City Planning, & Zuccotti) : 


By BRAMWELL,J.- Order dated 6/3/75 filed that Car*1 A. Hills : 


| 
| 
| 


| Affidavit of Lee Goodwin in opposition to application for a 
preliminary injunction filed. (17 
Memorandum of law of Goodwin in opposition to motion for a 
preliminary injunction filed. + (18 
ANSWER OF DEFTS HON. HILLS & GREEN FILED. (19 
“Menorandum by Shore Hill in opposition to motion for nrelininary 
injunction filed. (29) 
Affidavit in opposition filed. (21) 


Memorandum of law in oppostion to motion for a preliminary injunction 


On behalf of defts Hills & Green, and affidavits and exhibits of 
Hills & Green filed. 


Before BRAMWELL,J.- Case called- Adjd to 6/23/75 


|Reply affidavit of Patrick J. Murphy filed. 


| Pitffs! reply memorandum of 7»*' and memorandum of law in support 
of motion for injunctive pe?:.7* filed. 

Stenographer's transcript dtd %~16-75 filed. 

Summons ret and filed/noxza:.«:nzedxaxzzoxkeex@aotwknx executed. 
Before DOOLING. J. - Case calied & adj§d to 7-10-75 at 10 A.M. 
Before DOOLING, J.-Case called. Hearing order and begun on motion 
for preliminary injunction. Defts move for dismissal. Decision 


Ret TING - i ® ie 
Before DOOLING, J. - Case called. Hearing resum a. fee. parts | 


rest. Hearing concluded.Motion for pltff argued. 
summary judgment. Decision reserved. f dn Sia 
By DOOLING, J.-Memorandum incorporating findings of fact 
and order denying motion for preliminary injunction dtd 
7-25-75 filed. (p/c mailed) (2 
otice of appeal filed. Duplieate mailed to C of A & defts. jn wr(30) 
Notice of motion ret. 8-29-75 for an order granting leave to 
amend complaint filed. (31) 


Meworandum of Law for rotion to amend complaint filed. (32) 


Before BRAMWELL, J - Case called. Pltff's motion for leave to - 
amend complaint argued. Dec&sion reserved. All briefs by 9-12-75. 


Certified copy uf’ doe ths ao A. that the record be docketed on 


or before Sept. 12, 1975 (34) 


| 
| reserved, Trial cont'd to 7-11-75. 
| 
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9/8475 Affidavit uf Service sy Mail filed. (34) 
~11-7 Memorrndum of law of deft Goodwin igs opposition to motion for 
’ leave vo amend the complaint filed. (35) 
D/12/75 Memorandum cof Law in Opposition to Pitff's Motian for leave to amen 
complaint filed. (36) 
9-15-75 Entire file certified and handed to Patrick J. Murphy to be 
taken to the C of A. “- 
$/18/7 Acknowledgment recd and filed from the C. of A. for receipt of 
Index on Appeal (37) 
10-10-75 Stenographer's transcript dtd 7-7-75; 7-10-75; and 7-11-75 
. filed. (mg) (38/39/4 
10124-7 By BRAMWELL, J.--MEMORANDUM AND ORDER filed. The pltffs' 
application for leave to amend the complaint is denied with- 
out prejudice, with leave to renew (file returned to C of A itn 
certified copy of memo and order.) C82) 44 
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NOTICE OF MOTION FOR PRELIMINARY INJUNCTION. 


UNITED STATES DiSTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


PAY KIDGE ACTION COMMITTEE, INC., 
et ai., to Civ. 477 
Plaintiffs, (Judge Bartels) 
-againsi- NOTICE OF MOTION 
, FOR PRELIMINARY 
| INJUNCTION 


THOMAS EKELAND, et al, 


Defendants. 


PLEASE “AXE NOTICE that upon the verified complaint 
herein, the Affidavit of PATRICK J. MURPHY, ESQ., sworn 
to the day of May, 1975 and exhibits annexed thereto, 
the affidavit of GEORGE NICOLAIDES sworn to the day 
of May, 1975, the Affidavit of JAMES VELLA, sworn to the 
19th day of May, 1975, anda upon the pleadings and proceedings 


heretofore had herein, plaintiffs will move this Court 


before the HON. JOHN BARTELS, U.S.D.J., in Room United 


States Courthouse, Cadman Plaza, Brooklyn, New York, on 


at 2:15 P.M. in the afternoon of that day or as soon thereafter 


* 
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NOTICE OF MOTION FOR PRELIMINARY INJUNCTION 


as counsel may be heard, for a preliminary injunction 
pursuant to Rules 7(b) and 65 of the Federal Rules of 
Civil Procedure, enjoining the defendants from: 

A. Proceeding with the construction of the 
Shore Hill Apartments located at 9lst Street between 
Shore Hill and Colonial Road in the Bay Ridge section 
of Brooklyn. 

B. Granting any further or continued financial 
aid, including disbursement of Federal or State funds, 
or taking any steps in furtherance of the construction 
of the Shore Hill Apartments. 


This motion is made on the grounds that: 


1. Unless restrained by the Court, the defendants 


will perform acts resulting in irreparable injury to the 
public and to the plaintiffs as more particularly appears 
in the verified complaint herein, 

2. Defendants are attempting to carry out an 
unjust plan or scheme in clear violation of law which will 
result in irreparable injury and damage to plaintiffs, as 
more particular: appears in the complaint herein and the 
Affidavit of PATRICK J. MURPHY, ESQ. and accompanying 


Exhibits annexed thereto. 


will 


De A t t 


TO: 
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3. The issuance of said preliminary injunction 


not cause undue loss to defendants, but will prevent 
parable injury to plaintiffs. 
d: New York, New York 

May Pe lh iF ho 


YPATRICK J. MURPHY 
Attorney for Plaintiffs 
425 Park Avenue 
New York, New York 10022 
Tel.: (212) 371 - 5400 


DAVID TRAGER, ESQ. 

United States Attorney 
United States Courthouse 
Cadman Plaza 

Brooklyn, New York 11201 


LOUIS J. LEFKOWITZ, ESQ. 
Attorney General 

2 World Trade Center 

New York, New York 10047 


W. BERNARD RICHLAND, ESQ. 
Corporation Counsel 
Municipal Building, Room 1755 
New York, New York 10007 


JOSEPH M. SUSSILLO, ESQ. 
437 Bay Ridge Parkway 
Brooklyn, New York 11209 


ATTORNEYS FOR DEFENDANTS 
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AFFIDAVIT OF PATRICK J. MURPHY IN SUPPORT OF MOTION FOR 
PRELIMINARY INJUNCTION. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


BAY RIDGE ACTION COMMITTEE, 
INC... et a1: 


Plaintiffs, 75 Civ. 477 
(Judge Bartels) 


-against- 
AFFIDAVIT IN SUPPORT 
THOMAS EKELAND, et al,, OF ORDER TO SHOW 
CAUSE 
befendants. 


SYATE OF NEW YORK ) 
) SS.3: 
COUNTY OF NEW YORK ) 


PATRICK J. MURPHY, being duly sworn, deposes and says: 


1. I am the attorney for the plaintiffs. I am also 


a resident of Bay Ridge Section of Brooklyn and am personally 
familiar with the facts in this case. This Affidavit is 
made by me not only as attorney for the plaintiffs but 

upon my own personal knowledge. It is respectfully 


submitted in support of plain:iffs' application for a tempoary 
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AFFIDAVIT OF PATRICK J. MURPHY IN SUPPORT OF MOTION FOR 
PRELIMINARY INJUNCTION 


restraining order against defendants EKELAND, ADAMS, SMITH 


SHORE HILL DEVELOPMENT, SHORE HILL HOUSING, LUTHERAN, 


ICC( [, GOODWIN, LYNN and GREEN, «a ora 
preliminary injunction pursuant to Rule 65 ci tne 
’ 
Federal Rules of Civil Procedure. 
2. The verified complaint, attached hereto as 
Exhibit "A", seeks to enjoin all said defendants from 


proceeding with the construction and funding of the 


Shore Hill Apartments in Bay Ridge, Brooklyn until such 
time as all said defendants have complied with the 
statutory and regulatory requirements referred to in 
the complaint particularly with respect to filing an 
environmental impact statement required under Section 
102(2)(C) of the National Environmental Policy Act, 
42 U.S.C. § 4332(2) (1) (NEPA) and otherwise cured other 
serious violations of U.S. housings law and New York 
State law complained of therein. 

3. Construction of the Shore Hill Apartments 
constitutes a grave threat to the lives and safety of 
its intended tenants and the surrounding community of 


one-family residences because of the lack of adequate 
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AFFIDAVIT OF PATRICK J. MURPHY IN SUPPORT OF MOTION FOR 
PRELIMINARY INJUNCTION 


fire safety equipment, fire and smoke alert systems and 
other security systems specifically necessary for the 
intended elderly tenant population of its buildings 
and the families of surrounding homeowners. 

4. The construction of the Shore Hill Apartments 
will irreparably damage plaintiffs and the public because 


it will degrade the surrounding environment, destroy the 


aesthetics of the neighborhood, cause air, noise, water 
and light pollution, result in serious sanitation, sewage, 
electrical power and traffic disorders in the area and 
frustrate the purposes of the statutes and regulations 
referred to in the complaint. 

5. The public will be further damaged by the 
unjust use of Federal and State funds. Defendant LUTHERAN 
has contrived to sell the site for the construction for 
the artificiallyinflated price of $2.2 million, equivalent 


to $825,000 per acre for the 2.7 acres of unimproved land 


to be used for the project. The ostensible purchaser is 


Shore Hill Housing, a corporation dominated and controlled 
by LUTHERAN, and the assets of which could be distributed 


back to LUTHERAN by the simple expedient of Liquidation 
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AFFIDAVIT OF PATRICK J. MURPHY IN SUPPORT OF MOTION FOR 
PRELIMINARY INJUNCTION 


and dissolution. The $2.2 million to be paid UTHERAN will 


be paid from State assisted anc Federally subsidized mortgage 


and construction funds, to the great financial burden of the 
taxpaying public. 

6. Defendants LYNN and GREEN haye been led to 
enter a contract with the corporate defendants which would 
provide an annuc”* subsidy of at least $1.2 million for 40 
years from federal funds to the project and have issued 
other governmental approvals necessary to carry out the 
construction on the basis of misleading and other wrongful 
misrepresentations made in the application for such funds 
and approvals. 

7. These actions by defendants have been taken 
in clear disreyard of the fact that in respect of this 
"najor Federal] action[s] significantly affectin » the 
quality of the human environment" defendants have failed 
to File the Environmental Impact Statement required under 
the provisions of the National E.ivironmental Policy Act, 

§ 102(2)(C) and the regulations of the U.S. HOUSING & 


URBAN DEVELOPMENT DEPARTMENT (HUD). 
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AFFIDAVIT OF PATRICK J. MURPHY IN SUPPORT OF MOTION FOR 
PRELIMINARY INJUNCTION 


The succeeding paragraphs of this Affidavit will 
show.a clear, probability of plaintif? 
merits of these claims. 

FACTS 

8. The relevant facts are 
the verified complaint and need not be 
bears reiterating, however, that tailure to comply with 
the provisions of NEPA constitutes a serious threat to 
the public welfare and otherwise portends irreparable injury 
to the public, for which reason the NEPA specifically directs 
that the actions, practices and procedures of all agencies 


and instrumentalities of the Unite@ States shall be made 


to wontoma to the overriding national interest and policies 


underlying the ena__ment of the NEPA, § 102(2) of NEPA. 
VIOLATIONS OF NEPA 
9. As more fully set forth in the complaint with 
respect to a “major federal action" such as the Shore Hill 


Apartments, the provisions of the NEPA, Sections 


thereof pluce upon the defendants the mandatory obligation 


of causing an environmental impact statement to be prepared, 
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AFFIDAVIT OF PATRICK J. MURPHY IN SUPPORT OF MOTION FOR 
PRELIMINARY INJUNCTION 


submitted and approved as satisfactory or equivalent 
nee to be produced neccessary to comply with the 
provisions of the NEPA. Hanly v. Mitchell 460 F. 2d 640 


(2d Cir. 1972); Hanly v. Kleindienst, 471 F. 2d 823 


(2d Cir. 1972) cert. den. 412 U.5.(909); Jones v. Lynn, 


477 F. 2d 885 (lst Cir. 1973); Boston Waterfront Residents 


As-oc. v. Romney, 343 F. Supp. 89 (D. Mass. 1972) 


10. The failure of the defendants to prepare 


an impact statement with respect to this project is a 


f 


clear violation of the National Environmental Policy Act 


(NEPA). There can be no question that the proposed 


construction falls within NEPA's purview since it is an 


integral part of a federally-approved project designed 


with 556 apartments involving a capitel cost of at least 


$23 million calling for a federal subsidy of over $1.2 


million per year for 40 years and affecting a community of 


over 250,60 p>: ple in the proximate area surrounding 


the project and is a “major action" with "significant" 


rm] 


environmental effects. Hanly v. Kleindeinst, 470 F. 2d 


” 
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823, 830-31 (2d Cir. 1972), cert. den. 412 U.S. 909; 


(Hanly II); Smith v. City of Cookesville, 381 F. Supp. 


100 (M.D. Tenn. 1974); Council on Environmental Quality, 


Preparation of Environmental Statements: Guidelines, § 1500.6 


(a) (1973). 


1]. Even when viewed in isolation, the construction 
of the two Lowering high-rise buildings such as Shore Will 
Apartments in the midst of a community 
single family homes would requ 
10l1(a) of the NEPA declares it to be a primary 
statute to "create and maintain conditions under which 
man and nature can exist in productive harmony” and, “assure 
for all Americans safe, healthful, 
ang culturally pleasing surroundings; attain the widest 
range of beneficial uses of the environment without deg 
risk to health or safety, or other undesi 


consequences". This policy, which helps define the terms 


“major" and "significant", Smith, supra. at 109, infuses the 


Shore Hill Apartments with that degree of importance 
necessary to implement NEPA c.f. Boston 


James v. Lynn, 6 ERC 1968 (D.C. Colo. 1974). This is 
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specifically so in light of the Second Circuit's holding 


tha he quality of urban life is an environmental factor 
whict ould k 1 focal point for consideration under NEPA. 
Han] Mitchell, 460 F. 2d at 647 (2a Cir. 1972) (Hanly I), 


ert. den. sub. nom. Hanly v. Kleindeinst, 409 U.S. 990. 
12. Even if the planned construction of the Shore 
Hill Apartments were not a major action with significant 


environmental effects, defendants have made no documented 


findings as to whether an impact statement is necessary. 


1ijlure is inconsistent with the Second Circuit's 
peated admonition to administrative agencies to 
af itively devclo 1 reviewable environmental record-- 
iat} perfunctory and conclusionary languaye simply 


does not suffice, even for purposes of a threshold Section 


102(2)(c) determination". Hanly I, supra, at 647, See 


pe 
nd 
of 
ae 
~~ 


he 


13. In addition, defendants have an obligation, 


under Section 102(2)(d) of NEPA, to "study, develop and 


describe" alternatives to the proposed construction of 


Shore Hill Apartments in order to mitigate or avoid the 
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adverse effects plaintiffs would otherwise suff Hanly II, 


supra. at 834-35. In the instant case, plaintiffs and 

others have suggested responsible alternatives to construction 
of Shore Hill Apartments as presently designed 

Exhibit "B") and the plaintiffs hav epeatedly expressed 

their interest in creating housing of a low-rise nature 

with low density impact and have urged the feasibility of such 
alternatives in public meetings before the local planning 
boards, the City Planning Commission and Board of Estimate 

of the City of New York and the New York State Division of 
Housing and Community Renewal. Rather than seriously attempting 


to "study", “develop” or even "describe" these alternatives, 


defendants have dismissed them perfunctorily, without 
providing any detailed reasons or analysis therefor. 
For this reason alone, the proposed construction must be 


enjoined. 


VIOLATIONS OF HUD REGULATIONS 
14. Section 5(a) (4) of defendants GREEN ana 


LYNN's own regulations direct that "to the maximum extent 


practicable", environmental clearances are required 
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“for uncompleted projects which have never gone through 
NEPA Such clearance 
HUD takes "significant" action 
the next stage of program approval or approval 


a major amendatory"). The Regulations provide that, 
in such instances, "[i]t is also important that account 
be taken of environmental consequences not fully evaluated 


VU 


at the outset of the project". Similarly, the Regulations 
require updated environmental clearance be undertaken 

when “additional information with significant implications 
for environmental impac....not previously considered is 
discovered during the review process...A new finding shall 


then be made on the basis of all information, and action 


taken accordingly". §5a(9) (a). 


15. Notwithstanding these requirements, neither 


HUD or the other defendants have prepared an environmental 
clearance adequately dealing with the community's complaints 


(See Exhibit "B" and Exhibits “C" and "D"“ attached) as to the 


serious fire hazards, sanitation and sewage problems, 
flic congestion and crime-provoking-lack-of-security, 


predictable should the Shore Hill Apartments to be 
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built as presently designed. Plaintiffs have cited 

these complaints at public meetings and before public 
bodies and have been joined therein by community groups, 
including church groups, senior citizen civic improvement 
associations, home-owner and block associations, 

and other concerned citizens of Bay Ridge. In fact 

the local community planning board has voted against the 
construction of the Shore Hill Apartments every time 

it has been presented to it for approval. Based largely 
on these objections, it is clear serious opposition has 
existed and continues to exist against the construction 
as designed. This opposition has persisted since October 
1972 and has been demonstrated in various forms including 
the signing of 10,000 petitions sent to defendants LYNN 
and ZUCCOTTI stating opposition to the project. Under 
HUD Regulation &5a(3), the existence of controversy 
concerning the effects of a proposed action provides a 


strong basis for requiring a “more comprehensive clearance 


procedure that would otherwise be initiated". Notwithstanding 


that the planned construction has encountered significant 
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community opposition, the defendants have by no stretch 


of the imagination prepared a “comprehensive” environmental 


1 construction of Shore Hill Apartments. 


Plaintiffs are residents of the community 
and the natural plaintiffs are homeowners as well. 

Lie Because construction is now in progress, 
to the extent that for the last 7 weeks the contractor 
has been preparing the foundation, the threat of 
lrreparable damage has become immediate and imminent. 

1e plaintiffs have exhausted their 
remedies and have no adequate remedy 


this proceeding to the Court. 
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WHEREFORE, it is prayed that the plaintiffs’ 


application be granted in all respects. 


"PATRICK J. MURPHY ¥ 


Sworn to before me this 


day of May, 1975. 


Notary Public 
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RK 11209 


For Information Call: 
(212) 371-5400 
Patrick J. Murphy, 
General Counsel 
FOR IMMEDIATE RELEASE 

Action Committee called upon the City Planning Commission 
ow rise garden apartment complex or other similar 
housing development for the Shore Hill Project. Ina letter 


full commission, BRAC asserted the questionable financial plan for 


present proposal added further substance to the overwhelming community 


sition presented at the public hearing on Decpmber 3, 1973. 


Shore Hill, as any other Mitchell-Lama, will be subject to uncontrolled 


and rising rentals. If the elderly are forced out by high rents, the 


nc small housing units will not attract market rents. Future use 
» building would then be a threat. 
Patrick J. Murphy, counsel to BRAC, added the following commentary 

» Giscussion held at Ft. Hamilton High School: 


"For those with sufficient vision and compassion, the fair 
and equitable resolution of the Shore Hill debate should now be 
in sight. A solution serving both the just needs of the elderly 
and the legitimate interests of the community represents the only 
solution possible in a democratic community. 


"The community recognizes that a place should be made for 
those who having borne the labor and the heat of the day come to 
their senior years with limited financial means. Assistance in 
the form of subsidized housing is not an unreasonable claim upon 
the community although many might question whether eleemosynary 
public works should be carried out on prime tax bearing land. 
Clearly, however, publicly assisted projects cannot succeed where 
they override, threaten and destroy the homes and savings, and 
laboring efforts of the surrounding community. 
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SS — 


owe 
~— sn ow weew 
. ee 


a 


“Low rise, multi-family or garden apartment complexes 
would serve both these interests admirably. 


“Of course, this might produce some frustrated expectations 
elsewhere. For example, the sponsors might be asked to take a 
fair price for their land instead of the inflated and swollen 
figure for which they are playing. Indeed, in a lucid moment 
regarding the avowed charitabl2 purposes for which it was founded, 
the LMC might be led to contribute the land to the project. 
Considering that it has already been the recipient of a $10 millior 
gift relative to the AMF property at the taxpayer's expense, this 
would be little enough repayment to the taxpayers. 


"In addition, some in the community who wish to sell their 

homes and bank $50,000 cr $60,000 may have to be reminded that 

they are not the natural objects for which subsidized housing 

is intended. Those whe own valuable homes should not ask the 

taxpayers for subsidies to live at their neighbor's expense. 

"Certain real estate interests’ seeking to profit from such 

property turnovers must also be thwarted. Tactics amounting to 

blockbusting have been seen recently in the cormunity and must 

not be allowed to grow and flourish." 

Shore Hill can make a contribution towards meeting the legitimate housing 
needs of the elderly in the community who are pressed financially. Shore Hill 
cannot obviously meet all those needs. A low rise project providing 250 to 
300 units is the best that it can yield. The attempt to force an additional 
150 to 200 marginal units of housing out of the Shore Hill property through 
high rise construction is a prescription for disaster. The social cost 


of those marginal units is too great for the community to bear and for this 


reason all the proposals for Shore Hill advanced heretofore have been un- 


acceptable. If right reason is brought together with good will, however, 


the community may yet be served. 


happen 
what 
merits 


Goodwit 


Her pe 
School 
stare 
sider 
post 


Cormissioner 
in this light. 
Hamilton High 


Very truly you 


4 / 
PATRICK J. MURPIYY 
General Coun:el 
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©, BOX 211, FORT HAMILTOM STATION, BROOKLYN, NEW YORK 11207 


For tlt 
212 
December 


John Kh. Auccotti, Chairman 
Martin Geblenk, Vice Chutrrean 
Conmiocsionear ovivedw Doulsen 
Cormienteats: wb eh FE. Cente 
Commissioner Chester Rapkin 
Commissioner Gordon Davis 
Commissioner Alenand Cooper 
City Planning Commission 

2 Lafayette Str 


New York, N. Y 0007 


Dear Commissioner: 


At the public heariny on 


Planning Commis 
Shore Hill pro} 
in the community 
a concern for thi 
vith and reflecti 


of the aa Design Counci 


A. special concern also appears as 
of the proposed financing for the project. 
estimates worked up by the State Division 
1973 great doubt exists as to whether 
at Shore Hill as provosed at a cost ecual to that 
mated for the construction of one building con 
the same total housing units. Indeed, conside: 
of inflation on the State's March 1973 estimat 
in prime construction cost for one l4-story building, 
that two buildings cannot be constructed for $14.2 million 
as proposed. 


Resultant rentals for the housing units are in conse.uc 
seriously understated. By reason of the foresoing, rental leve? 
may he produced which do not qualify for UUD Section 236 cubsid: 
VYhis ineligibility, along with other apparent defects in the 
Section 236 application for Shore Ilill, may result in an unjusti- 


fied reliance on governmental subsidies which shall not be forth- 
coming. 
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FORT HAMILTON: STATION, PROOVLYN, NEW YORK 11209 


cs} ; 


pre 


of the projec 3 you know, the housiag 


fc igs imily living. The housing unit 


found or 
ding. Clearly 
for sucn 
at rates room. 
thus threat 


in Brooklyn, m1g 
the proper direction if housing 
consistent with the need to prese 
community. 
Ve truly yours, 


os arf 


oa ia 


ATRICK J. MURPRY / 
General Counsel 
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Ilon. 
Depurct: 

26 Feder 
New Yorr 


Dear fr. Green: 


Our 


6 subsidy. 


protects 
certain 


1. The Community ! 
1973, by a vote of 
as undesirable 
the character of 


Zuceotti, 
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November L3, Lo? 
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{ as Bary lq? 
Very itruly yours, 
{ | 
\ »4 
Pp Tey; 7 
Gen hL Couns? 
PJ ‘ 
Encl. 
ce ir, Walt Je on 
sista: L Adr istrato: 
Ho inc } por sae » CF it 
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with members of the City Plarning Cornission and the State Housinmy 
and Development Division, the ay Ridge Action Cormittee 
folto.. ‘ nS 1 ro popses : i 


analysis of the Shore 
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~~ 
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additionul $2 million for two 22-stc swith l0estory ‘rings 
why shoulen'. th 62 willion of ta:payer money ke uscd 
high quclity, low rise, garden type adart oy neteas oF 2 
similar low rise constsuction for the eldarly 

2. Why was project designed naving apurscments thet aver 


only 520 sq. ft. and constituting nothing more than glorificd wal.-in 


Closats allowed when with the additional $2 million, low rise con- 


struction with more spacious units could 
3. Why way this revised design with its increased fire haziurds 
resultiny From tha 22-story elevations insisted upon when Jow rise 
construction would eliminate fire hazards? 
4. Why was high rise construction propo {without security 
personnel and other physical protections for the elderly 
when Lew rise construction usually does not have these problem, to 


begin with? e 
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Au.yurt obra, ol a Se 


Won. James tT. Lynn, Secretary : 
Housing and Urban | Pooper Despan tinet! 
Washington, D.C. 20710 


Hloota. Faure Le Ruckley 


Gent lemens: 


In the proposed Shore Hill project. the e2rtrcens 
of Bay Ridge have causc to support the indicated and reported changes 
in direction for the Federal Housing programs. We }? lieve switching 
subsidi to lower income familie iway- *Y 1 1] 


produc bert te ri¢ ° ACCOTG NEL Ss 


shall be lenrod Wo yn 


and demonstrated their opposition to Shore Hill 
and before lc bod 
are as equally broad and encompassing. 


Sho Hill, eve er the ANC 1 1 Cre- 
sent publicly assisted housing progres Ss; re is t-sel or 
housing at extravagant costs. Built rocosed, morecver, 5 2 32 
would subject its occupants to unacce} tert Ss isxs oO: nal 
attack and hazard fron fire. The s1z2¢ nd densi={ of the srsclt ect, 


finally, constitute an environmental] disaster <=or tne coz nit as 
well. 


This community supports subsi progr i¢ will 
(i) produce good housing at economically justifiable cos: (La) wes 
subsidize low income families, not builders an relover and (21: 


will give a hope of rationalizing housing conditions in tne counts 
and restoring a market economy in housing. 


Very truly yours, 
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EXHIBITS, ANNEXED TO AFFIDAVIT OF PATRICK J. MURPHY 


May 10 1973 
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I she 
who have 
favor ha 
particul 
that is 
surrounding 


Please join 
generally and the quality 


We do not believe the housing 
through the destruction of viab 


Vor 


2a 


s8a 
TT Ah TT rr TY ACT 7 

, ANNEXED TO AFFIDAVIT OF PATRICK 
-_ mows —e an et et ate oe es 
fORT ! 1 j j és) v Ke VI 
e59 

Pat 

Gen 
(212 

De j t 
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nor Cc Yr ¢ ec Erac, a 
des} 1 an 11 pe: 
such t 1 ci d y d for the 


laud tt i ‘ 1 oject mu 

not ill bencfit to the e ly; st s 

cc Se threaten it must do so at 

costs ¢t tt ral publi t is asked to 
Upon analysis, BRAC 1! ists the 


16 gs fails to meet these 


long, 16 story } 
BRAC ' s ew, the revised prope 11 is actually 


the despised 22 story predcce::ior which the 


withdrawn. The following unace ptable defic3 


in the revised proposal: 


revised 


tests. 


MURPHY 


oe cama eons | 
. ‘ ‘ ' 
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acceptable 


finance it 100%. 


520 feet 
In 


worse than 


ongsor han 
neies remain 
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AFFIDAVIT OF JAMES VELLA IN SUPPORT OF MOTION FOR 
PRELIMINARY INJUNCTION. 


UNITED STATES DISTRICT COURT 
* EASTERN DISTRICT OF NEW YORK : 


BAY RIDGE ACTION COMMITTEE, INC., 
VINCENT DeANGELIS, FE LIX CUCURI 
and PAUL LANG, 

Plaintiffs 


-against- 
78 Civ. 477 


THOMAS EKELAND, GEORGE ADAMS, Judge Bartells 
HOWARD SMITH, SHOPS HILIL HOU sING 
DEVELOPMENT FUND CO., SHORE HILL HOUSING AFFIDAVIT 


INC,, LUTHERAN MEDICAL € ENTER, NEV YORK 
CITY DEPARTMENT OF CITY PLANNING and 
JONUN ZUCOTTI, as CHAIRMAN OF THE CITY 
PLAN? /NG COMMISSION OF THE CITY OF NEW 
YORK, ‘THE NEW YORK STaTE HOUSING FINANCE 
AGENCY AND HON. LEE GOODWIN, AS 
COMMISSIONER, NEW YORK STATE DIVISIC IN OF 
HOUSING AND COMMUNITY RENEWAL, 5. WILLIAM 
GREEN AS REGIONAL ADMINISTRATOR, Rg Die 
DEPARTMENT OF HOUSING AND URBAN DEVELO! MEN’ 
AND HON. JAMES T. LYNN AS SECRETA 1 
DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT. 


c 
We 


Defendants. 
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OF JAMES VELLA IN SUPPORT OF MOTION FOR 


AFFIDAVIT 
PRELIMINARY INJUNCTION 


“ATE OF NEW YORK 
‘Y OF NEW YORK 


being duly sworn, deposcs and says: 


avit is submitted at the requast of the BAY RIDGHR 


INC., et al, in eonnection with their action for 


an injunction against construction by the defendants captioned above of 


oposed twin-tower, two-buildir h rise apartment project (Shore 


Apartments) in the Bay Ridge scction of Brooklyn, New York City. 


» affidavit is directed to certain environmental pollution aspects 


1 Shore Hill Apartments and as noted below, sets forth conclusions 


upon his professional expertise in fields hav- 


reached hy your cle ponent based 


to the environmental impact of a high density, high-risc 


*x such as SHORE HILL. 
2. lam a membe: of the firm of SAVIGNANO, STRANGE, and VEI.I.A, 


of general architecture, rendering professional 


including consultations, as well as design, research, 


f and other similar professional studies. As a member of the tirm, 


feasibility 


{ have been engaged in the design and construction of many private and 


munity projects, including public schools and community recreational 


facilities. 
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AFFIDAVIT OF JAMES VELLA IN SUPPORT OF MOTION FOR 
PRELIMINARY INJUNCTION 


} 


3. I have been licensed 
New York since 1967, 
College and th 
the American Institut 
Architects. 

4, I have reviewed the specificatioi.s, | and drawings 
proposed Shore If'*] Apartment 
proposed construction, can be expected to give rise to many en\ 
problems for the community in general and the population of t 
of SHORE HI! 

Specifically, the lack of sprinkler systems, 8s: GD systems and 


related devices communicating smoke and fire warnings through the elevator 


systems, poses a genuine threat to the lives of the tenants and the surrounding 


home owners. In addition, from my knowledge of the inadequate line 
capacities, obselescence and age of the various sewage, Sanitation, clectric 


power and telephone systems of the immediate area and the community in 


general and the inadquate garage space designed for the project and the 


general lack of off street parking, air, { ise and water pollution 
CNPC fevcl te 


now proctues 
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AFFIDAVIT OF JAMES VELLA IN SUPPORT OF MOTION FOR 
PRELIMINARY INJUNCTION 


w residential side streets wil 


traffic from the cars of 


—_—_$—$—$<—$_$_—— 


—JAMES VELLA 


“FRDERT OFLLER 
Notary Public fate of N 


No. DIONSSO 
tJusttied 


ew York 


wee ; 
a Racine Wench sae week 


A 
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AFFIDAVIT OF GEORGE NICOLAIDES IN SUPPORT OF MOTION FOR 
PRELIMINARY INJUNCTION. 


UNTTED 
BA STAN 


THOMAS Ek 


STATE OF 


COUNTY OF 


of New York. 
Brooklyn, New Y 

I am a member of the real 

INC. and serve as the Presiden 


This Affidavit is 


the preservation of the community of Bay Ridge and the 


threat to the public well being of the community posed 
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AFFIDAVIT OF GEORGE NICOLAIDES IN SUPPORT OF MOTION FOR 
PRELIMINARY INJUNCTION 


by the construction of an ill-conceived housing project 


mes in the 


—) 
ws 


unsuited to the community of one fami 
t of which the proposed housing project is being built 


nt j an equal threat by reason of the downgrading 


of the environment of the area which will be caused 
by certain or prediclable pollution to the air, light 
water, sanitation and sewage resources of the neighborhoo?. 


This Affidavit is thercfore mace in opposition to the 


construction of the Shore Hill Apartments as presently 
Gesigned and as noted below, sets forth the conclusions 


/ 


reached by your deponent based upon my professional 


having a x 1 nship to the environmental impact of 
high density high-rise apartment complex set down 


in the midst of a community of one family homes. 
3. My qualifications are as follows: 
I am a licensed real estate broxer of 
the State of New York. I have been a licensed real estate 


broker for over 12 years and have during that time worked 
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AFFIDAVIT OF GEORGE NICOLAIDES IN SUPPORT OF MOTION FOF. 
PRELIMINARY INJUNCTION 


with many experienced real estate 
For the past 3 years I have 
of my own real estate firm. 
4. am familiar with 
Shore Hill rtments and wi 
of 2 buildin 


558 apartment units design to house 


have taken note of the fact that this project is designed 


for location in the midst of single family residence: 
I have also taken » that the heigh d width of the 
project will cause a serious shadow 11: to be thrown across 
the one-family homes surrounding this project. 

5. A review of the plans shows parking capacity 
for a little more than 100 vehicles The traffic 
congestion and exasperated parking problem that will 


result from the vehicles to be owned by the ec timated 


vehicles of visitors and the 
dclivery 


to conclude that the pollution attendant 
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AFFIDAVIT OF GEORGE NICOLAIDES IN SUPPORT OF MOTION FOR 
PRELIMINARY INJUNCTION 


phe i i] } rere and that combined ith other 
re te zs ] t if rc the nec trumes anc 
] t et é 24 is 
ly in the ular rollutant 
Fal... 2 : eti 
rrour C nity which will amount to a 
ieqradation of the environment. 
6. Based n the foregoing, in my judgmene ea 
a profe ional realtor familiar with realty values 
of t area, an adverse economic 1 pact must e 


expected from the construction of the Shore Hill Apartments 
is a igned wit a resultant declins in the value of 


il estate: 1 the damage of the particular home owners 


teral disudvantage of the revenue gathering powcr of 
the City of New York. It is my estimate that the 1000 most 


proximate howes to the projected construction could 


reasonably expect to suffer a decline of $10,000,000 
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AFFIDAVIT OF 5 #E NICOLAIDES IN SUPPORT OF MOTION FOR 
RELIMINARY INJUNCTION 


DEFENDANT GOODWIN'S AFFIDAVIT IN 
ITED STATES DISTRICT T 
E? I YTS I or rl 
- - -— == =o «= a oe «o < os oe oe @ & of oo & - / 
RIDGE ACTION COMMITTEE, I ’ 
> 7 
+ 
Plaintiffs, 
a ins = 
FI eT oe 
Defendant 
=_ a A> Ga Otte Gin ted Sate as Gi hs 0% tp ik em te ia a a a aa - -~—~—-——~—X 
STATE OF NEW YORK ) 
: Ss. 
COUNTY OF NEW YORK ) 


LEE GOODWI?] 
1 I am 
ommunity Renewal of 
to as the 1 riision). 


of si 


granting 


Commiss 


sioner of the Division of Housing and 


, beina duly 


iam 


a 


of New 


defendant 


sworn, 


York 


OPPOSITION TO MOTION. 


AFFIDAVIT IN 
OPPOSITION TO _ 


FOR 


tae Noh g. Say 


Brarwell 


deposes and savs: 


(hereafter referred 


herein. 


this Court not to grant the preliminary 


by the vlaintiffs. 
icv, every ecuity, 


1 an injunction. 


Every consideration of 


militates acainst the 
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DEFENDANT GOODWIN'S AFFIDAVIT IN OPPOSITION TO MOTION 
A 


iv 


BACKGROUND: 


project to house older persons has been 
Protracted hearings were held before the 
Not only was the approval of the City 
-leral approvals 
*t of 1963 
statement that the project we d have no adverse 
the original voroposal 
for a 22 story hich rise apartment were met by chancina the 
project to two 14 story buildinas. rhe number of dwelling units 


was reduced from 664 units to 557. 


The buildings occupy only about 25% of the site which 


is over 2 acres in aa. 


The Division regards the proposed project as eminently 
desirable since it is sponsored by Lutheran “edical Center, a 


moderate size, non-proprietary hospital. 


All the necessary State, Federal and Nunicipal 


approvals were finally obtained. In Necemher 1974, the New York 


State Housina Finance Agency, with my approval, made a commitment 
to lend, on mortocage, a total of $22,550,000 for the construction 


of the project. 


Actual construction started about January 5, 1975. 


PAL AMAVAEL WE wees Le S Eeeveswey @2ev Wwe Vwwoese eer ~" a 


YEFENDANT GOODWIN'S AFFIDAVIT IN OPPOSITION TO MOTION 
B. 


ELA N I I INJ( T 
4. The fact that construction had started about 
ty 3. i375, 3 el a fact which could have heen 
e now! r concealed from the volaintiffs. Yet, they did not 


or three months thereafter -- not until 


re) 


6 5. They did not ask for a preliminiry injunction 
in April 1975 when they commenced this action, but waited 


until Mav 22, 1975, nearly five months after construction had 


G. Meanwhile, the buildinas'’ foundations have been 


‘ompleted and construction of the first and second floors is 


7. The delay in seekino a preliminary injunction 1s 
| 


indicative of the 


he 


ack of immediate and irreparable damade to 


the plaintiffs which wo 1a warrant the injunction. The buildings 


alreadv exist in vart. 


THE DAMAGES TO THE DEFENDANTS IF THE 


INJUNCTION IS GRANTED ARE SUPSTANTIAL: 


8. The New York State Housing Finance Agency, as of 


May 9, 1975, had disbursed on its mortcage commitment a total 


a 


DEFENDAN GOODWIN'S AFFIDAVIT J IN TO MOTION 
of $3,665,900 The Agency dishurses on il requ 
constr 
undoubtedly 
on or about June 
the Agency's total payment 


about $4, 


give rise to damace claims bv he contract 
to build the buildings. umount of 
ascertainable bi si e the constructior 


Over § F 4 a be substantial. 


Another effect of the stopping of constructior 


that j v1 hrovw o1 f ¢ the mechanics and worlkinamen 


encaged in construction at time when the building industry 


is at one of its lowest levels of employment in the City's 
history. It will deprive these people of their livelihood. 

A description of the impact of the stopping of construction, 

of the outstanding commitments for materials which have 

been made by the general contractor an subcontractors, of the 
layoffs of men, and of the expenses involved are contain 
affidavit (Exhibit "A" hereto) r Reuben Glick, President of 


Glick Construction Corn., he cen contr or for the 
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DEFENDANT GOODWIN'S AFFIDAVIT IN OPPOSITION TO MOTION 


19. If the injunction be oranted and the plaintiffs' 


case be ultimately dismissed, the ad@ed interest and damaae 
costs will be funded into the mortaqace commitment, raise the 
ay carrying cnarges on the huildines and result in increased rentals 
be pai bv the ultimate intended beneficiaries, the middle 
ICOr lcderlv. “These persons are not parties to 
t S action: th are not yet ever tenants, but in my canacity 
- hb £ 


Chief Administrator of the State's Private Housina Finance 
Law I call to the Court's attention that it is these nersons 
i | 


who will ultimatelv be called upon to nay the costs arising 


from the delav if an injunction is aranted. 


The need for this tyne of housing is evidenced by the 
fact that the snonsor advises me that over 8,000 applications 


for the 557 apartments have been received. 


THERE IS LITTLE PROBABILITY THE 


PLAINTIFFS WILL SUCCEED: 


ll. My attorneys advise me that a temporary injunction 


should not be issued where there is little probability the 


plaintiffs will succeed on tne merits. 


12. I would not have avproved this project without 
having received evidence of annroval by the Federal and City 
agencies. I am required to have obtained the City's apnroval 


under Section 2€(5) of the Private Housina Finance Law. The 
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DEFENDANT GOODWIN'S AFFIDAVIT IN OPPOSITION TO MOTION 
Federal subsidy under the Housing Act of 196% could not have been 
granted unless the Department of Housina and Development had 
received Environmental Clearance since all agencies of the 
Federal Government are bound by the National Fnvironmental Policy 
Act. OF L969 (NEPA), 42° U.S.C. 6 4321 et seq. In fact, HUD had | 
received such environrental clearance. IT am informed that 
evidence of such clearance is to he submitted to the Court 
by the United States Attorney as part of the Federal defendants’ 


opposition to the granting of the vreliminary injunction. 


13. There is little probability the nlaintiffs will 
succeed in showing that the value the Division placed on the 
land was due to fraud or overreaching. The site was unique | 


in many resnects. The value placed on it was based on severat.« | 


~~ re 
appraisals, one of which was by the Division's own appraiser, 
‘and was further based upon extensive necotiations conducted | 
| between the Project Approval Committee of the Division and | 
hi 
| representatives of the sponsors. The facts as to this are set 
' forth in the following history. | 


\ 14. Lutheran Medical Center had acquired the land in | 
1967 for about $1,690,000 of which $1,000,005 was represented 


, by a mortgace held by the Prudential Insurance Company. 


i ~~ 
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698 acres, has frontaae on 
harbor, and is uniaue in 
t only of tremendous size for this area but required 
location of tenants or demolition of existina structures. 
ready for immediate development. 


ourchased t vroperty, the Medical 


on an appraisa™ dated 


| 
a highly aualified avopraiser. 


he Medical Center planned at first to use the land 
ditional hospital purposes, but it soon thereafter received, 
charge from the City, the old American Machine and 


undary building which it decided to convert into a new hospital 


than build on this site. 


the Medical Center placed the property on 
asking price of $2,000,000. It withdrew 
it developed the idea of aiding the Community 
senior citizen housing thereon and when the proposed 


received with enthusiam by the Division. 


15 Under date of March 18, 1970, at the time the 
aoplication for senior citizens housing was submitted to the 
Division, the Medical Center had the property aprraised at 
$2,180,000 by Mr. Frederick S. Haddad, who was an Assistant 
fortgace Officer of the Anchor Savings Bank. Mr. Haddad con- 
sidered the highest and best use of the land to be for a re- 
sidential development and projected a high rise (14 story) 


elevator apartment house. 
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Under date of January 15, 1971, "r. Haddad computed 
the actual cost to the "edic 2] sinc its acquisition of 
the site in 1967 at $1,8 292 He found its vresent cost in- 
cluding 6% interest, > be $1,998 376 If interest were computed 
at 7 1/2%, the Medical snter's st, he estimated, would have 


een $2,93 


cost fiqures do not includ >é 2s e taxes 
which would have been payable if oropert d been owned bv 


private interests. 


16. Under date of Necemner 28, 1970, the Chief 

Estate Appraiser of the Division, 'tr. Jules D. Goldsmith, 

f 
highly qualified appraiser and an attorney, appraised the 

4 } ag - r 
as having an estimated value of $1,675,000 to $1,750,900. 
‘Lutheran Medical Center indicated it was not content with the 
| Division appraiser's value conclusion and cited appraiser iladdad's| 


value of $2,180,000. 


17. There is a Project Approval Comnittee (PAC) in 


ithe Division which acts on all applications submitted in the 


Division's programs. The Committee consists of the Deputy 


Commissioner, Design & Construction (Chairma: the Executive 
Director of the Housing Finance Agency (HFA), the Counsel for 
the Division, the Assistan ‘ormissioner for Plannina & Con- 


struction, the Assistant Comni ioner for Field Services and the 
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DEFENDANT GOODWIN'S AFFIDAVIT IN OPPOSITION TO MOTION 
istant Commissioner, Urban Affairs 


- These 6 people have a 


‘reat deal of experience and exnertise in real estate matters 


' 
: | 
nd t selection j 
January 1b, 2971, he Cormittee met and reviewed 
t ae apmlication. It was aareed that the subject site 


tory and very desirable for development as a senior 
sitizen housing project, the only question beine the acquisition 
i eat RbAdS Bu) ates ‘ffarance hh ’ 1 Ss } ivisi 'g 
cost, due to the difference between the value set hy the Division's 


appraiser and the value sought bv the Sponsor. The Committee 


) 
OF 
> 
9) 
>) 
ee 


| 
ant Commissioner Hecht to meet with the Sponsor | 
to see if the difference in land value could be resolved. The 
difference of $490,000 was finally resolved by the gu@Gngmits Spoxsok 
educing its asking price by $235,000 end the Division increasina 


it: igure by $175,000 (10% above the Division appraiser's value 


wrote the sponsor that the value of the site had been approved 


18. On March 27, 1971, Deputy Commissioner Gaynor | 
at $1,925,000. 


19. I am not aware of any facts that were concealed 
from the Division respecting the value of the land. I do not 
consider the value set by the Division's Project Approval Com- 


mittee as a result of the negotiation with the Sponsor as inflated. 
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DEFENDANT GOODWIN'S 
No individual benefitted 
mortaage commitment made bv 


increased. However 


commitment of 


project cost 


sponsor were increased somewhat 


request was for $29,030,000; the 


be $640,864. increased 


This was 


commitment was 


Most of the increase in the cost of the 
in a change made to accommodate the objections of 


The original project was for one 22-story building. 


project was 
contemplated 664 dwelling units; 


to 557 dwelling units. 


20. 
jection are approved, 


legitimate item of cost. 


AFFIDAVIT IN 


thereby. 


ta S225 


for two 14-story buildings. 


In this case, 


OPPOSITION TO MOTION 


The ultimate amount of the 


Housing Finance Agency was 


ultimate mortgage 


96.998 the entire 


of 


to be sunvlied by the 


original m 


equity contribution was to 


to $70 when the mortcace 


}, 926 


950,000. 


project lay 


the community. 
The final 


The original project 


the final vroject reduced this 


Once a site and an application for a proposed pro- 


the sponsor's carrying charges become a 


there were no real estate 


taxes to be paid but there was interest of about $5,000 a month 


due Prudential Insurance Company. 


project cost. 


The ensuing delay, 


This became a legitimate added 


due in most part to the 


| proceedings before the Planning Cormission and Board of Estimate 


whose approval of the project was recuired, and the community 


‘whose approval is always desirable, caused this amount to 


accumulate. 


DEFENDANT GOODWIN'S AFF 


5 


, 


yc 


‘i1ffer 
£ _ 
often 


prices are 


Further, the Project 


promise offer the 


with 


project in 


lemolition 


It is alleaed i 


eda 


a” 
iS 


ras wronoafully indi 


ation that the income 


expenses. 


ent 
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appraise made for the Lutheran 


Haddad were submitted to the 


no attennt was made to conccal 


Neacitations to reach a muituallv 


value conclusion as 


+} 


iat equally aualified 


to value Comnromises hetween a 


resorted to, 


esnecially when the 


h 
ai 


both based on appraisals and we 


1at "appraising is not an 


~ 


Approval Cormittee, in aynproving 


S 


Sponsor, was well aware of 


not havina any tenant relocation 


n varagraph 30 of the complaint, 
to approve the project by mis- 


would be sufficient to meet the 


see how this would be done 


e 
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the exnense side c ; matter, the lar«est 

Single item of expense would » 1 XC and definite vavmrents 
to be made on account interest princina inc service fees 

on the New York State Housina Finance 2P 3V aqaae The next 
larcest item, onerating exoenses, salaries, fuel oil, renairs 
etc., we inherently me rs of projection anc estimate. While 
the figures submitted t he Division in 1970 to 1974 chanaed 


t 


to reflect the imnact of inflation his was scarcely the result 


13 / 


of misrepresentation. 3y December, 1974, when the final mortgqaae 


commitment was made, the imnac »f inflation was recognized. 


It was here and present. 


Thus, in June 1972, the sponsors showed a projected 
total annual exnense of $1,811,842. At this time the averaae 
room rental including utilities was computed at $73.09 a room 
per month. ‘There were 2139 rental rooms; the total rent roll 


per year would be $1,811,904.12. 


By December 1974, when the voroject had been changed 
to two 14-story buildings and to 558 apartments containina 1790 
rental rooms, the averace room rental had increased to $108.59 


per month including utilities. 


In December 1974, a tenant rentino a three room anpart- 


ment would have to pay a monthly rental of $325.74; a 3 1/2 room 


apartment would cost $380.03. 
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WIN'S AFFIDAVI IN OPPOSITION TO MOTION 
1] osidy available under 


sti 3 i usir tt of 1963, these ronthly rentals 


17 t ictical. I am informed 


: t +t is just al t eof rst floor level 


rations for avartments, rostly from 
aie 1 t event the rent level is not sufficient 
t 3, the sponsor may anply for an increase. 


i ines not, I, on my own motion, may order such an 
> 7 1 y . s ™~. 
inder § -iorn 31 of the Private Nousing Finance Law. 

| 
| 
= : * , , 

6 I t, I find it difficult to see the income 
uld ive heen’ misrepresented nor to whose benefit 
ion vould enure. The expenses of the con- 

rchitect's fees, lawyer's fees were all subject to 


s10n's scrutiny and approval. The Division has a large 


ind experienced staff who, havina examined such matters in ’ 


luncredas of projects, are aware of costs, contingencies ane 


DEFENDANT GOODWIN'S AFFIDAVIT IN OPPOSITION TO MOTION 


+ submi -hat the vnrobabilitv of success on the 


merits does not 1 preliminary injunction: 


the damage to the St e ane to the intention yey ‘ad¢ ] 


iL, State 


and City programs enorrous 


application for 
exercise of di 


in their favor. 


aonlication for a temporary 


injunction 


oN 


ee Ceocnu I 
LER COODVIN 


Sworn to before me this 
kth aay of June, 1975. 
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ORDER DATED JUNE 4, 1975 EXTENDING TIME TO SERVE PAPERS IN 
OPPOSITION TO MOTION FOR PRELIMINARY INJUNCTION. 


ISITRN py F NE YOR 
aon tiled - - - “3 
lw ae LMITIFE, INC., : 75 Civ. 477 
(Judge Branwell) 
laintiffs, 
’ F ] O}BEN > 
IN CILRA'S OIC 
7 t CoS DISTRICT COURT ED. NY 
af 
Defendants. - IAD 
JUN 1975 
WEA esvuceces 
M 
lants ‘Thomas Lkeland, George Ackunas, Howard Smith, Shore Hill 
Hou 1 Ik rent Fund Company, Inc., Shore 11111 Housing Company, Inc., 
wd Luthern lical Cente (the “Shore Hill Defendants") 
in order extending the time for the Shore Hill Defendants 
nh oMposition to the plaintiffs' mtion for a preliminary 
er dliccting plaintiffs to answer Interrogatories 
the First Set of Interreyitories (relating to standing 
shore Hill Defendant ited May 12, 1975; and 
Moon the motions loving neen heard by t':is Court on May 30, 1975; it is 
ie tim r the Shore !li!l Defendants to serve papers 
t] if m for a yreliminary injunction shall 
wil! ( 3, 1975 (by litt): and it is 
ROLRID, that plaintiffs answer Interrogatories No. 6-46, 
nelwsive, of Pirst fet of Interroyatories (relating to standing to sue) 
royeonaicdey] here Hil) Dbetenmiants lated tay 12, 1975, by service of 
Swi) of @ lefendants ln this action by June 9, 1975 (if by mail) 


\ 
) 


Deiter}: rook] 1, New York 
inne jaf, 1975 EXHIBIT A } > 


AFFIDAVIT OF CARL E. PERSON IN OPPOSITION TO MOTION. 


UNITLD SIATES DISTRICT COURT 
EASTERN DISTRICT OF MET YORK 


BAY RIDGI 


STATE OF 


RrY OF 


COUITY 


Sussillo, att 
Defendants in action, am fully familiar with all facts and prior proceedings 
had in this action, and make this affidavit in oppo: .. to plaintiffs' 


motion four ; relim yf injunction. 


2. Do of Hon. Henry Bramwell, dated June 4, 1975 and filed June 
5, 1975 (a cony of which is annexed hereto as Exhibit A), plaintiffs were 
ordered by this Court to answer interroaatories 6-46 é a to the issue of 
plaintiffs’ standing to conmence tiiuis action) of the FIRST SET OF INTERROGATOR- 
IfS (FRAUD AND STANDING) WITH REQUEST TO PRODUCE RIIATED DOCUMENTS, dated 
May 12, 1975, which answers were to be served by mi! no later than June 9, 


1975 or by hand no later than June 12, 1975. tiffs served no such answers. 


to interrogatories 6-46 are vital to defendants' 


assertion that plaintiffs that plaintiffs have no standing to brina this action 


and, therefore, lack standing to obtain the requested preliminary injunction. 


Because plaintiffs have wilfully failec to answer the interrogatories in time 


LIND bod 6S SES 


~ 
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for defendants | ise the answers in opposition to plaintiffs' preliminary 
injunction moti , the Shore Hill Defendants anl the other defendants 
wssertina that rlaintiffs have no stanling to sue Imve been severely prejudiced, 
unles plaintiffs' motion be denied, or at least continued until defendants 
be ible | tain full discovery as to the issue of standing to sue. 
| Pur ' ot apnear mi t laint that vlaintiff 
j i irr detieyst | yal air Sletiv dling | ‘ > 
rj ‘ Jaintiffs alleuat 3 are tem Specific, conclusory 
Lon fail to allege sufficient details of injury to permit 
laintiff to rnintain this action. 

, 5. Although plaintiffs allege fraud, there is no evidence that any 
person has been defrauded. Differences as to land value known to the 
articipants affords no basis whatever for plaintiffs' conclusions that there 

) 
a fr 
f | ff attomey, Patrick J. Murmhyv, has heen trying to stop 
this Shore Hill Project for a good mny years. Affiant David Haynes saw 
vidi | wife at various Board of Estimate meetings about this 
ject during 1973-4 (4 5, Haynes Aff't). Plaintiffs' present motion for a 
reliminary i: ‘tion, made 7 weeks after commencement of the action and 
many months after construction of the building located a hlock or so away from 


ir. Murphy's residence, is totally inexcusable; the motion shoulec be denied 
for many reason: including the doctrine of laches. Already the 2nd floor of 


the 14-story lwildine is umer construction. 


7. Perhoaos Mr. Murpr . during the recent armoment on plaintiffs' 
motion, cave to this Court the most conmelling reason for denial of the  otion: 


rr. Murphy stated tint his plaintiffs were unable to post security to cover 


the costs and danadaes anticipated by defendants in the event of grant of the 


AFFIDAVIT OF 


requested prelir 


Mnparv 


relief which t now they are 


explain why plaintiffs have wil 


ort pi 1 
ems that tl t should d 
nsiderat tl act 
raised pp ici 
Suhecrihet : } 
LoSsC! ( Lx re 
this 13th , 1975. 
} 
tar Lic 


NOTs t of New York 
719 


ba 


v York County 
Bagi March 30, 1AGh),- 


CARL E. 


injunction. 


PERSON IN OPPOSITION TO MOTION 
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AFFIDAVIT OF DAVID S. HAYNES IN OPPOSITION TO MOTION FOR 
PRELIMINARY INJUNCTION. 
UNITLD STATLCS DISTRICT COURT 
LAS™UR] DISTRICT OF NEV YORK 


eo = ES Eo ORR Bert ST ee Rhee x 
BAY RIDGE ACTION COMMITITE, INC., et = oe : Jo. Cre. 477 
(Judqe Bramvell) 
Plaintiffs, 
iqainst- : AFT’TDAVIT IN OPPOSITION 
YAS KEL ), Li ’ 
Defendants. 


STATE OF NET YORI ) 


COUNTY OF ICINGS ) 
DAVID S. HAYNES, being duly sworn, deposes and says: 


1. I am the Assistant Director of Community Relations for defendant 
Lutheran Medica] Center (having held such position from April 20, 1973 to the 
present), an fully familiar with all the facts stated herein, and make this 
affidavit on behalf of defendants Thomas Fkeland, Georae Adams, Howard Smith, 
Lutheran Medical Center, Inc., Lo-‘“ed Housing Comany, Inc., Shore Ilill 
Development Fund Co., Inc. and Shore Hill Housing Company, Inc. (hereinafter 
referred to as the 'Shore Hill Defendants") IN OPPOSITTON TO the motion bv 


plaintiffs for a preliminary injunction. 


2. At Jutheran Medical Center I specialize in gerontology (which 
deals with the problems of the aging and aqed) and a substantial part of my 
activities heve heen in connection with the Shore Hill Project, the continued 


Sonstruction of which plaintiffs seek to preliminarily and permanently enjoin. 


3. From April 25, 1975 to the present, Lutheran Medical Center 


received approximtely 3,060 letters of interest from senior citizens 


indicating a desire to reside in the Shore Hill Apartrents. Approximately 90% 
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PRELIMINARY INJUNCTION 
of these letters came from persons now residing in the radius of 2--1/2 miles 


from the Shore Hill Project; and approximately 99+% of these 3,000 letters 


were postmarked in Rrooklyn. 


The Shore Hill Project will include 558 separate residential 


units desiqned for a maxinum of 800 senior citizen ve 


and o 


r to my employment wit) Lutheran Medical Center, 
employed as the Director of Community Relations for the Bethlehen Lutheran 
Church, located at 4th Avenue and Ovington Avenue, | Klyn, New York (from 
December 28, 1972 through April 19, 1974). As of my employment by 
Bethlehem Lutheran Church and, subsequently, by Lutheran Medical Center, I 
attended tlirce Board of Estimate meetings at which the environmental impact 
of the Shore Hill Project was discussed as well as other matters. 
meetings occurred during 1973-1974, and I recall s-eing Patrick J. Murphy 


and/or his wife, Kathleen Murphy, at each of these meetings. 


construction of the Shore Hill Project is enjoined 
preliminarily, the economic costs to Lutheran Medica] Center, Inc 


Housing Compaity, Inc., Shore Hill Develorment Fund Co 


Housing Campany, Inc. (the "Corporate Shore Hill Defendants") would be 
Substantial, for which plaintiffs should be required to post an undertakindq 
or bond. Lutheran Medical Center, Inc., prior owner of the property on which 
the construction is taking place, and the present owner of the property, 
Shore Hill Housing Company, Inc., would lose the use of the land durir the 


period of enjoined construction, amounting to no less than $200,000 per year 


(based on the value of such loss of use); also, the various Corporate Shore 


Hill Defendants would have to pay a substantial amount to secure the pronerty 


from vandalis and cossible injury to citildren and others, amounting to $50- 
100,000 (non-recurrent) fer fencing and a security alarm system and $40-50,000 


per year for maintainina the Project with personnel of the Corporate Shore Hill 
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PRELIMINARY INJUNCTION 
Defendants; also, there would be added costs for the Corporate Shore Hill 


Defendants to keen local sewers free of dirt and debris (costs now being 
picked up by Glick Construction as well as New York City), for an annual cost 
of $15,000 approximately; the Corporate Shore Hill Defendants would have a 


continuing cost to supervise the Project, to mitiqate damages, involving the 


ry 2 me secretary and affiant (as Project Coordinator), amounting 
yout $: er vear; plus overhead expenses relating to office space and 
] ent, am 1 tO about $10,000 per year; also, there would be a cost of 


luring the period to cover liability and property damage (including 


the $4,090,000 in construction costs expended to date, approximately) ; assuming 


‘ 


temporary loss of real estate tax abatement, there would be an additional loss 


to the Corporate Shore Hill Defendants, approximately 4% on $2-6,000,000, or 


at least the possibility of litigation with respect to such liability, if any. 


he total amount of such liability is $50--109,000 of non-recurrent costs and 


an annual cost randing from $375,000 to $545,000 (includina insurance at an 


timated $10,000 ner year). 


7. <A very large group of senior citizens in the area surroundina 

, the Shore Ifill Project are very anxious to have the Project proceed as planned, 
vithout interruption, and any injunction would be most unfortunate for these 
eople. The Shore Hill Project is not for housing alone, but is designed to 


assist 1ts residents in the numerous other important areas of human ecology, 
including medical, economic, legal, sociological, psychological, cultural and 


education, for the betterment of the entire communtiy. 


Put-<a7 - 


™—_—-—— 


Subscribed and swom to before 


me this 12th day of June, 1975. CAIHERIE Goi aAN 
Notary Pubke, ‘tate of Now York 


aaa . 1 No. 24 C602 
Ps , / Qualified i bags ¢ ountly * 
/ Faced J ey Commission Expire March 30, 19... ¢ 
' 
Lee Clow tbe ot VIR L IL: 


~ Notary Public ~ 
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TP COURT 


UNTIED SPATE! 
YORK 


EASTERN DES 


BAY RIDGI 


the President Kidge A 


t corpo.) 


nd 


in March y , wm 
lad s tor a preliminary 


Oppositior 


make this 


Injune tion, 


SCHLON CPE b2eihs 


a multi-service advocacy 
BRAS( 


wembers), most whom re 
thichem Lutheran Church. the 


operates out wadquarters donated 
) ‘ 1 the Ne W York 


organization : ently received 
a 


] 


Office for the Aging (partly financed 


Americans Act). 
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Kantcation was designed to support programs for older 


esiden ) ge and surrounding area, including housing, legal and 
nan ling, assistance with Medicaid and Medicare and other advocacy 
using conditions and housing ts for the elderly in Bay 
nior t I roquentiy find that apartment 
. teriorate by their landlords and too often they are under 
1 heir landlords to vacate the apartments in order that the 
wid | the apartments; and often other housing units are ti 
ion. prctous and unmanageable for sentor citizens, In the latter 
bnstan His in turn prevents larger families from using these apartments or 
vantages of the Shore Hill Project for senior citizens are 
vat it 11] provide manageable housing accomodations for the elderly in the 
text fe, Mortable and well-serviced living environment, with 
bactliti uch as health soclal services, cducational programs, 
t nel | Wiad pte library, and a tenant-operated general store, together 
Ith both outdoor and indoor recreational facilities. Presently, most senior 
citizen tthdray into their apartments out of fear by the late afternoon, 


ind the Shore Hill Apartment would extend their social life and activity to a 


, O. Ff the preliminary injunction sought by plaintiffs were granted, 


Hfeet of thereasing the unit cost, which would have the effect of climinat ing 


many sentor cittcens from the Shore Hill Apartment. 


te resulting delay in construction of the Shore Hill Project could only have the 
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= 


It should be emphasized that the Shore [lill Project has been desi- 
gned to meet the needs of senior citizens in the Bay Ridge area. Statistically, 


the Bay Ridge area represents one of the highest concentrations of older people | 


| 
} 
| 
' 
j 
j 
| 
| 
| 
j 


anywhere in the country, with fully 20% of the community being over 65 years of a 


i, It is for this reason that the plaintiffs’ motion for a preliminary injunction 
i 


;must be in all respects denied. 


i 
| A z 
| I | 
| Ni (if7 | 
1 Ft tam \ tar te | 
! Willtam J. Graves 
1 
' Subseribed and sworn to before me 
{ this Sth day of June, 1975. 
|! | 
i P ) F fs f) 
, ; / 
I “fs ( F tig 
\} Poe ee. f ; 
i} ee, i. ae ee } Afar | 
| Notary Public | 
| v L SEs ‘ York 
\ otary Putte, Stat New Yer 
No “4 ae Creer 
| ‘ealified in «feet XE County 
Pench re ch 30, 1979 
| | 
| 
| 
if 
j | 
i} | 
} ' 
| | 
| 
| 
: 
| 
| 
| | 
| | 
| | 
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answered for the perloc commencin) 


. ie CHAR TN 
OU yy PRW 
Wty ow cIMER 


Procedure, each. 


such additional ir: evel... 


-o respective answers to tnese 


sontrar’ in a specific interroaatory. 


SET OF INTERROGATORIES WITH REQUEST TO PRODUCE DOCUMENTS. 


75a 
FIRST SET OF INTERROGATORIES WITI REQUEST TO PRODUCE DOCUMENTS 


As used h 


1. "Document" include: original and any copy (reaardless of 
origin) and all drafts of cover letters, correspondence, memora Wa, renor 
notes, letters, affidavits, telegrams, ilendars, wessages (including repo 
notes and memoranda of telephone conversations, C ferences and meetings), 
studies (including studies or analyses concerming nd vu or values 
environmental impact), proposed legislation, rules, proposed rules, regulations, 
proposed regulations, appraisals, analyses comparisons, books, magazines, 


clippings, newspapers, booklets, circulars, illetins, applications, 


questionnaires, written criticisms or comp aints, notices, instructions, 


procedure manuals or releases, press releases, minutes and other communicat ions}, 
inter- and intra-devartmental communications, charts, graphs, photographs 
phonogranhs or her audio or visual recerdinas and other data corml 

from which information can be obtained translated, if necessarv bi 

plaintiff answerin:; these interrojatol ies through detection devices 

usable form). 


he identification of" means: 


(a) when used with reference b a natural nerson, state his er her 
, : : « : 
full name and present or last-known business and residenee address; 
(b) when used with reference to any entity other than a natural 
person, state: 
its full name; 
the address of its princival vlace of business: 
:= it is a corperation (ccuer than a noneorefit crmut 


a 
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RST SET OF INTERROGATORIES WITH REQUEST TO PRODUCE DOCUMENTS 


") n the case of governmenta gencies or non-profit corrorationg, 
' 
identity of the princinal officer or official; and 
case of an ther tity, the identity of its mrincinals}3 
hel *) when used with reference to a document, writing or written 
r a 2 iocument. (e.g., letter, questionnaire, 


omplaint, application, contract, memorandum, note of 


(iii) the identification of its thor, each addressee and each 


(ad) when used with reference to an oral communication: 
(1) state the date on which it occurred; 


11) identify each person who was present when it was made; 


we lv) identify each document which refers thereto., In lieu of 
‘ stating the substance of any document or writing, a copy 


thereof may be annexed to the answers to these intervtogatorics. 


corporations, trusts, nartnerships, associations, public corporations, municipal 


corporations, state covernments, local governments and other governmental 


' agencies or bodies. 


ey 


** Documents need not be identified or oopies annexed if 
t-ay are to be oroduced ‘o defentarts in ascordtuice 


| 
AEE ERE goo he : a | 
east SHAUCS Tek, etree fe GG. | 
: 

| 
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FIRST SET OF INTERROGATORIES WITH REQUEST TO PRODUCE DOCUMENTS 


"your" siall mean the plaintitf serarat ely answering 


these interrogatories, any predecessors Or successors in interest, and the 


present and former governors, lirectors, officers, menbers, cmployees, agents, 


iV 


persons acting or purporting to act on 


investigators, attomeys t 


behalf of the plaintiff or any cessors OF interest. 


requests by a 
fines, penalties or other 


-ment of leaal or admini strative 


7 


sanctions, 


procesxiin 


ve 
ei 


nroceedings actually commenced. 


Tnterroaatories 


“ 


T. Fraud chi 


1. Identify and describe jetail each act of each 


defendant or other person slaimed by ; intiffs to he frauculent, and as to 
each such act: 


state when and where the act occu red; 


identify each person who was defrauded; an& 


describe the extent of any damages suffered by such person. 


“ 


, 


2. Identify each person who plaintiffs claim participated in any of 


the acts described in answer to Interrogatory No. 1 above, and describe 


separately and in detail the extent to which plaintiffs claim each person 


y 


participated in any of the acts so described. 


en aeEEAENT eae 
hehe 


Eeadings are for convenience only and are net to. be : 


sread into‘r. considered a part*of any of the interrogatorzes . 
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(includina, if applicable, any of the persons 
’ ! 
ove) who plaintiffs believe may 


to each 


brief ly whit 


} 


liaineat U 
answer to 


and/or other 


1 participant jn or witness 
mplaint or communication; 
each meeting at which 
nications took rlace and 


“sons in attendance at the 
sons under whose auspices the 


in possession or renter of 


= 
Identify each document evidencing or relating to any of the: 


(a) acts described in answer to Interrogatory No. 1 above; 


(b) witnesses or information identified in answer to Interrogatcry 


3 above; ami 


Ss or commniic 3 des od in answer to Intermwnctcry 
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as’ * 
II. Standing of plé 


TO BEF ANSIVERED 


u have 


fontinued construction 


you claim ie suffered 


elating to 


paid or tran: 
‘Covered Period") to Bay 
Ridge Action Committee sRAC™) or any preiecessor or successor entity, and as 


to each such 


lue of the transfer; 


: R 
transfer was rade. 


- 


” 


? 
9. Identify all payments or transfers of money or other proverty 


to you during the Covered Period from (1) BRAC, (2) an,’ predecessors or succes- 
sors of BRAC or (3) your attorney, as legal or consulting fees, any other kind 
of compensation, for reimbursement of expenses, or in exchange for vroperty 

Or other consideration, ami as to each such payment or transfer: 


trerecr; 


r eal cyt 
SET OI! 
( 
ut 
4 

(qd) } 

+ 

W Ut 

Y r art 


(cl) 


(ve) 


INTERR 


st it 
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- transferred the property to you; 


the person who pal 


x rovert ran rred; and 
the po ranstc¢ 
; 
ea oney or other property paid or transferred to you 
x tion with (1) this action, or 
rode rs or ¢ cessors, 1d as to eich 
j 
wrty ) WU, 
f e son who naid or transferred the money or prop rty; 
vere 11 r the lue of the property transferrul: 
the « uur receipt of the money or other property; «ind 
be tl irposk tiie payment or transfer. 
ty a tr ibe substance of all public communicitions 
it to the issuance of press releases) you have rvice 
filin complaint) concerning any of the mtters 
it, a » each such public commmication: 
‘ 
te of the cormunication; 

‘ eans of the communication; ‘ 
ail cuments evidencing or relating to te public 
ication (including but not limited to any press relcases 

newspaper clippings) ; 

= 


1 ° . A 
sting or other event at which the public 


pe any mee 


wnication occurred and identify and describe each of the 


wsons present at the meeting; and 


the location of any such meeting or cvent. 
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13. Identify and describe all cormunications of objections by you 
to the Project made to any persons not 1 .clujed in your answer to.the 


preceding interrogatory, and identify all related documents. 


‘ 
14. State whether you are or have ever been an incorworator, fourier, 
‘ 
subscriber, direct otficer, contributer, member, consultant, a wployee, acent, 
~ 
investigator or attorney for BRAC or any prt decessor or successor, and as to 
each such position or relationship, 
(a) state t beg inn ind ending dates; and 
(b) state how much compensation or ¢ ther economic benefits, 1f anv, 
uu have received, directly or indirectly, from the BRW’ or 
ny predecessors or successors with respect to such 
position or relationsh1: 
15. Identify each incorporator, founder, subscriber, director, 
officer, contributor, member, consultant, employee, agent, investigator or 
attorney of any of the other plaintiffs with whom you have a relationship by 
blood, marriage or business interests, “nd desc1 ibe cach such relationship. 
16. State the date when you first met yow attorney, anl 
(a) identify all persons present at the first meeting 
(b) state where the meeting occurred; 
a? 
(c) identify who introduced you to your at torney; 
(d) state the date of the introduction, if it occurrel 
by telephone; and 
(e) identify all documents evidencing or relating to the meetin 
introduction. 
" 
. 
13. Sate the Gste woes “cw fices Et sccsent Watli MAS attire ' 
$8 3 Be ere 4s EER Cee. BE “Vane! goes ss Cog gene Bt a5 Se avelatee 
e j 
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FIRST SET OF [INTERROGATORIES WITH REQUEST TO PRODUCE DOCUMENTS 
18. Identify each person with whon you communicated about the 
possibility of bringing this action, which communication occurred prior to the 


date given in answer to the preceding interrogatorv. 


ach of your residence addresses forthe Cavered’ Period, 


und as to each such resi iddress: 

(a) State | blocks or miles) how far away it was located fron 
b) aginning and ending dates of the residence; : arxl . 
~t 
hae - : P : ? f 
the tvpe of dwellina in which you resided, and os a £ dus! 
ae eS 

if the dwelling was “ 


4 1-, 2- or 3-family house, 


, tate the approximte value of the house at the 


beginning and at the end of the residence period; :nd 
= ; C 
if you were a lessee, state the amount of your monthly 


rent; and 


if the dwelling was an apartment building or other Lyte 


£ residence building not covered in the preceding 


subparagraph, state 
(a) the number of floors; 
Sux (b) the number of family units in the building; 
'° the value of the building at the beginning and at 
the nd of the residence veriod; and 


+ 
M(d) the amount of rent paid by you. ¢ 


+ 


a, 
gue -¥. identify each of the injuries described in answer to Interroga- 


tory No. 6 above which is not shared Jy \ cares i 


(a) a majority of the residents of your present dwelling; °: 


(b) a majority of the residents in your block; and 


re] 
4 ‘ . : ' : ‘ : . . 
(c)} a ratority of the resiionts in wa anmaiiate neichoorhdoad. 
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21. Identify each business or professional practice owned in winle 

or in part by you (and/or your spouse, if any) servicing any part of the 
Bay Ridge area, and describe all effects you believe the Project nay have on 


each such business or professional practice. 


mployer and position held by you and your srouse, 
if an during the Covered Period, and state the length of each omployment 
’ J Y 


and the monthly or weekly compensation received by you or your spouse, if any. 


4 


23. State the neg, worth of you and your spouse, if any, and identity 


the most recent financial statements, if any, which disclose your net wortll. 
‘ 
24. Identify each other leaal rroceeding in which you were a 
,party durina the Covered Period in which you alleged one or more violations 
of the federal National Environmental Protection Act or similar state statute, 


] 


rule or regulation. 


25. Identify each organization, association or other group of which 
you are or were a director, officer or member during the Covered Period, which 
group has as its primary purpose the protection of the environment, and as tw 
each such group: 

(a) state the starting and ending dates of your relationship; 


a 


(b) describe the specific purpose or purposes of the group. 


26. Describe briefly any civic activities in which you have 


participatec during the Covered Period in the Bay Ridge area. 


Tdentizy all elective offices vou have mn for or held 
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28. Identify all colleges, universities, trade or professional 


{, starting with high school, and as 


} - ? . sh) 
schools and other schools y 


each such school, 


(a) state the dates of your attendance; 

(b) state the location of the school; 

(c) describe any diplom, rate or deqree you received; and 
ru n 5€ r other instruction you had in any aspect 


of the environment in Which you claim to be an cxpert. 


he environment in which you claim to be 


ct 


uh SpPerct. 
‘ 


30. State your age and present marital status. 


ES iwt! 2ED B' RAC ONLY 
newer Interrogatories '6,.7,..Tt, 12,13) 16, 17h) 16. 220. 26 aml <9 
ib 
1. Identifv all of the officers, directors and members of BRAC, 
and identify all business affilations of each (employment or ownershin). 
a 
oo 


J 


Identify all members of each vyroup, association or other 


“—-« a 


organization which is a member of BRAC, 


33. Of the members identified in answer to the 2 preceting 


suffer injury as . result o: 


interrogatories, identity each member whe will 


he 34 . 


(a) 


36. 


and state where such 


ay < 
services 


contribution, 


3. ks ts each sroup, associat ‘yr other orcanization which 
@ mr@per cf SaAC. state whit mewcercace is .2* Caucesias $3), Biace 4233 


FIRST SET OF INTERROGATORIES WITH REQUEST TO PRODUCE DOCUMENTS 


to BRAC tr 
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State the date of organization of BRAC, ani 
state the date of its approval as a not-for-profit corporation 


xr New York law; 


Wici¢ 


identify e scribers and original 


board of directors, and attorney for the incorporators; 
identify any agent for service of process of BRAC as cont.ined 
Li : rtificate incorporation or any other papers; 


identify each address used by BRAC from inception the present; 


lescribe your membership reruire t i Ll times ng the 
ere Per ic 
lescribe each purpose for which BRAC was organ1zea; 


- officers or directors. 


the present membership of BRAC, state * 


percentage is (i) Caucasian; (ii) Black; (111) Spanish- 


(iv) other minority groups. 


speaking Americans; 


Identify each Annual Report for BRAC fram inception to dite, 


reports have been filed and/or are presently located. 


Identify each person wlio has contributed money, property or 


inception to the present, and as to’each such 
‘s 


identify the contributor; 


state the type of contribution and dollar amount or value thereof; 


state the date of the contribut1o 


S 
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h-speaking Americans; (iv) other minority groups. 


and the value 'c:: property 
and identify each contr ut 


to the extent not answered in 


gal services paid by 


nroceeding, and as to each 


wna amount of the payment; 
person to whom the fee was paid, and the legal 
involved. 
ify and describe all other expenses for litigation paid 


connection with < snivirormental legal proceeding, and 


payment; 
payment was made; 
se of the exmense; and 


jal proceeding invoived. 


10w and by wiom and when this action was authorizeat 


to be commenced, and identify each person who participated in the decision. 


Identify each person who participated in the decision to make 


mionts or expenses identified in answer to Interroaatories No. 


watrate Toney fSori {ow 
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2 45:° Identify each person who part icipated in the preparation, 
review, approval and/or distribution of the form letter to Citizens of 
Bay Ridge, dated April 30, 1975 with Shore-Hi?.1 Fact Sheet attached, fro" 
the BRAC and each oti..r written docunent distributed publicly by BRAC 


(including press releases) concer! ina matters at issue in this action. 


46. identify each communication to BRAC of any objection about 
the Project prior to commencement of the action, and as to each such 
communication, 

(a) identify the person who camunic ited with BRAC; 

(b) describe the objection; 

(c) state the date of the communication; und 


(da) describe any action taken by BRAC with respect ‘to the objection. 


Produce Related Docume 


PLEASE TAME NOTICE that, pursuant to Rule 3’ of the Federal Rules 


of Civil Procedure, cach of the plaintiffs herein shall produce for inspection 
and copying at the offices of the undersigned no later than June 16, 1975 
at 4:00 o'clock in the afternoon each document required to be described in 
answer to any of the preceding interrogatories. (To the extent such documents 
are produced, the documents need not be described in the answers and. copies 
necd not be annexed to the answer.) 
Dated: Brooklyn, N.Y. 
iy, "May .12, 1975 
Sete et eee eee 
Jeseph M. Sussillo 
Attorney for Defencants Thomas EkeLand, 
George Adams,, Howard Snith, Shore iLL 
Housing Development Fund Compeny, In? 


Shore Hill Housing Company, Ine., Lu % 
Mei Housing, Inc. s Luthern Mocical 
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AFFIDAVIT OF IDE BEYTIN OPPOSING MOTION FOR PRELIMINARY 
INJUNCTION. 


STATES DISTRICT COURT 
N DISTRICT OF NEW YORK 


No. 75 C 77 


Defendants. 


ee ee ee ee ee ee te 


AFFIDAVIT OF IDE BEYTIN 


Ide Beytin, being duly sworn, deposes and says: 

1. I am the Multifamily Housing Representative responsible for processing 

applications of non-insured state-assisted housing projects for assistance 
ion 236 in the New York City Area Office of the United States 

Department of Housing and Urban Development. I work under the supervision of 

the Director of the Operations Division and the Area Director, Joseph 

have read the pleadings in the above captioned action. The 

information set forth in this affidavit is based upon my personal knowledge 

and information supplied to me by other employees of HUD. 

= 2. The Shore Hiil Project is an apartment complex being constructed for 


use by the elderly in the Bay Ridge area of Brooklyn, New York, at 9lst Street 


and Shore Road. It is being developed by Lu-Med Housing Development Corp. 


Med) and Shore Hill Housing Co., Inc., two non-profit corporations, in 
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cooperation with Lutheran Medical Center, Inc. and Shore Hill Fund Co., 
Inc. and is being financed by the New York State Housing Finance Agency under 

a program administered by the New York State Division of Housing and Community 
Renewal (DHCR). The U.S. Department of Housing and Urban Development (HUD) is 
committed to provide, pursuant to section 236, periodic interest reduction 


subsidies and rent supplement payments upon completion of construction. The 


project is not insured by the Federal Housing Authority. 


3. The project site and the surrounding area are zoned R7-1, which pernits 
high-rise development. This zoning has resulted in the construction of apartment ~ 
structures of 6, 7 and 11 stories in an area previously comprised of single and 
two-family resicences. The project has evolved through three phases of design. 

The first design, a 22-story project for the elderiy containing 663 units, was 
approved by the Project Approval Committee of the New York State Division of 
Housing and Community Renewal. A few months later, on May h, 1971, the 
Planning Commission of the City of New York indicated that the proposed project 


complied with zoning laws and other local requirements. This local body held a 


public hearing to obtain citizen comments and approved the 22-story proposal on 


October 11, 1972. HUD executed a Preliminary Reservation of Contract Authority 
for Section 236 inverest reduction subsidy in the amount of $848,220 for this 
proposed project on December 27, 1972 (Exhibit 1). 

Citisen dissatisfaction with the proposed 22-story project expressed 
at a public hearing held by the Board cf Estimate in March of 1973 led to a 


recommendation by Lu-Med and the DHCR that the proposal be referred to the 
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Qn 


City Planning Commission for further consideration. Three months later, a 


public hearing was held to consider a revised proposal for one sixteen-story 
I 7 t 
Five months later, on November 13, 1973, a proposal for two l-story 
buildings containing a total of 557 units was sent to the City Planning 
Commission wo weeks later, on December 3, 1973, a public hearing was con- 


ducted to consider special permit authorizations necessary for such a 1l-story 
project. Opposition to this proposal was expressed by residents of the area 
based on its high-rise design, its distance from shopping and transportation, 
and a fear that the structure would eventually be used as a welfare hotel or 
drug treatment center. The City Planning Commission approved the proposal 
for two ll-story buildings of 557 units connected by a one-story community 
building on January 2, 197). That same month the New York board of Estimate 
granted its approval of the lh-story project. 

4. HUD's environmental evaluation of the project commenced on March ll, 
197i, with the filing by DICR of a HUD Form WOO-1 prepared by Lutheran 
Mediéal Center as sponsor of the project supplying information concerning 
the physical environnent, the social environment, the aesthetic environment, 
and alternatives. A copy of this form is attached as Exhibit 7. 

A Special Clearance Worksheet was prepared by Frank A. Batstone of the 

HUD Arca Office on September 3, 1974. This evaluation considered such factors 


as the physical envircnment, including water supply, sewerage, parking and 


traffic, availability of public transportation, energy demand, building height, 
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air quality, and noise. The social environment was another factor evalvated 
considering density, recreation, hospital facilities, and shopping facilities. 
The aesthetic environment was also considered. The alternatives of providing or 
withholding funds to the state-financed project were evaluated. The history of 
controversy, including the views expressed at public hearings was also discussed 
and evaluated. 

The contents of this clearance worksheet were approved by the 
Environmental Clearance Officer. The outcome of the environmental evaluation 
was a finding by the Mvironmental Clearance Officer and Director, Operations 


Division, on September 18, 197, that providing assistance to the project did 


not constitute a major fed=-al action significantly affecting the human 


environment. This environmental clearance was certified by Acting Area Counsel 
as fulfilling the necessary procedural steps and all legal requirements. No 
environmental impact statement was prepared since a Finding of Inapplicability 
had been made, indicating that the proposed project would not have significant 
environmental impact, all in accordance with HUD Handbook 1390.1, Departmental 
Policies, Responsibilities and Procedures for Protection and Rnhance.uent of 
Environmental Quality, 38 F.R. 19182 (July 18, 1973). 

5. The procedures for considering an application for interest reduction 
subsidy under section 236 for a project owned by a non-profit corporation for 
which the mortgage is not insured by FHA, as set forth in HUD Handbook }530.1 


(attached as Exhibit 11), were complied with as follows: 


8) 


;FHA Form 2530 
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FHA Form 3125, Preliminary. Reservation of Contract Authority 
(Section 236), was filed by the applicant reflecting a maximum annual 
amount of interest reduction payments computed on a rate of 

interest of 6 1/2 percent, which was less than the then current 

HUD-FHA rate including Mortgage Insurance Premium of 7 percent. 

» Previous Multifamily Participation Certificate, was 

submitted by the applicant on March 11, 197. 

FHA Form 2010, Equal Enployment Opportunity Certification, was filed 

by the applicant on March 11, 197). 

HUD Form HO-1 was prepared by the sponsor on February 7, 1974, and filed 

by the applicant Mircn il, 1974, to provide environmental information. 

An independent evaluation of the project was made on the basis of: 

1. a visit to the site on March 18, 197); 

e+ exallining various reports and official documents, such as the Plan 
for the City of New York, 1969; Data Report, Aerometric Network, 
1972, New York City Department of Air Resources; Hospitals and Health 
Related Facilities in Southern New York, 1972; City Planning 
Commission Reports, January 2, 1974, Calendars #12 and #13; and 
newspaper clippings; 

3+ correspondence, including a letter of May 10, 1974, from Consolidated 
Edison Co., a letter of August 7, 197), from the Division of Sewer 
Design, Bureau of Water Pollution Control, Departaent of Water 


Resources, New York City Invironmental Protection Agency to V.L. 


93a 


AFFIDAVIT OF IDE BEYTIN OPPOSING MOTION FOR PRELIMINARY 
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Falotico, Inc., Consulting Ingineers, and associated letter from 
V.L. Falotico, Inc., and a letter dated August 12, 197), from Sam 
Posner, Project Manager, Gruzen and Partners (Project Consultants); 
telephone conversations on August 15, 1974, with staff members of 
V.L. Falotico, Inc., Consulting Mngineers, and the Department of 
Water Resources of New York City; and 

5. examining information supplied in connection with the project 
selection criterion questionnaire submitted by applicants. 

f. Asa result of the evaluation, HUD determined in accordance with 
paragraph 3-5 of Handbook 530.1, that the Proposed Project met the 
standards of an adequate rating on Criterion No. 2 of the Project 
Selection Criteria, Minority Housing Opportunities. See FHA Form 3165 
attached as Exhibit 6 to Monticciolo affidavit. 

g- Before execution of the Preliminary Reservation of Vontract Authority, 
HUD determined that the proposed basic rents with maximum subsidy were 
less than 25 percent of the income limits then applicable, as set forth 
in Handbook 00.3 6A (ow Handbook 4515.4). Prior to the approval of 
the increase in reservation of contract authority, HUD determined that 

, the basic rents to be charged were again in conformity with the 25 
percent of income limits requirement. These determinations were made 


in accordance with paragraph 3-55 of the Handbook. 


h. The Preliminmiry Reservation and subsequent Increase of Preliminary 


Reservation provided that no amount of the mortgage was attributable to 


commercial space, in accordance with paragraph 3-6 of the Handbook. 


k. 
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Approval of the Preliminary Reservation was granted by HUD on December 27, 


ted by the execution of the document by the Area Director 
h 3-7 of tl Handbook. 
Approval of the Increase in Preliminary Reservation in response to 


in interest rate to 7 1/2 percent and a reduction in number of 


LITTT 


units was granted by HUD on November 25, 1974, in accordance with para- 


graph 3-16 of the Handbook. 

An interest Reduction Contract was executed by the Shore Hill Housing 
Company, Iuc., the New York State Housing Finance Agency, the Commissioner 
of Housing and Community Renewal of the State of New York, and the 
Secretary of HUD on November 26, 19% in accordance with paragraph 3-16 
of the Handbook. Construction commenced in late December of 197 or 


January of 1975. 


Area residents have continued to express opposition to the Shore Hill 
Project since the completion of HUD's environmental review and the 
execution of the Interest Reduction Contract in November of 1974. In 
January of 1975, about three hundred and thirty identical form 
complaints were submitted tu HUD requesting that then Secretary James T. 


Lynn restrair the New York Area Office of HUD from entering intc a 


section 236 interest subsidy contract with respect to the Shore Hill 
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Project because of an alleged failure to comply with provisions of the 


Housing and Community Development Act of 1974 concerning "environmental 


impact and community support." 


ind Urban Develo; 
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UNITED STATES DISTRICT COURT 


FASTERN DISTRICT OF NEW YORK 

¢ ITTEE, INC., ) 
e - ) 
) 
Plaintiffs, ) 
) 

Wa ) No. 75 C h77 
) 
THOMAS EXELAND, HUD, LYNN, ) 
et al. ) 
) 
os Defendants ) 
) 


AFFIDAVIT OF JAMES D. FLEMING 


James D. Fleming, being duly sworn, deposes and says: 

1. I am the Environmental Clearance Officer in the New York City Area Office 
of the United States Department of Housing and Urban Development. My duties 
include carrying out the appropriate level of environmental evaluation with 
respect to proposed housing projects which have applied for assistance under 


HUD-FHA programs and making recommendations for further HUD action based on 


Lue evidence developed. I have read the plea-..ngs in the above capticneod action. 
The information set forth in ‘his affidavit .s based upon my personal knowledge 
and information supplied to me by other erployees of HUD. 

2. The Shore Hill Project is an apartment complex being constructed for 
use by th» eluerly in the Bay Ridge area of Brooklyn, New York, at 9lst Street 


aad Shore Road. It is being developed by Lu-Med Housing Development Corp. 
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(Lu-M and Shore Hill Housing Co., Inc., two non-profit corporations, in 
cooperation with Lutheran Medical Center, Inc. and Shore Hill Fund Co., 

Inc. and is being financed by the New York State Housing Finance Agency under 
a program administered by the New York State Division of Housing and Community 
Renewal (DHCR). The U.S. Department of Housing and Urban Development (HUD) is 
committed to provide, pursuant to section 236, periodic interest reduction 
subsidies and rent supplement payments upon completion of construction. The 
project is not insured by ..:e Federal Housing Authority. 

-3- The project site and the surrounding area are zoned R7-1, which permits 
high-rise development. This zoning has resulted in the construction of apartment 
structures cf 6, 7 and 1l stories in an area previously comprised of single and 
two-family resiaences. The project has evolved through three phases of design. 
The first design, a 22-story preject for the elderly containing 663 units, was 
appriu 24 by the Project Approval Committee of the New York State Division of 
Housing and Community "»newal. A few months later, on May , 1971, the 
Planning Commission of the City of New York indicated that the proposed project 
complied with zoning laws and other local requirements. This local body held a 
public hearing to obtain citizen comments and approved the 22-story proposal on 
' October 11, 1972. HUD executed a Preliminary Reservation of Contract Authority 
for Section 236 interest reduction subsidy in the amount of $88,220 for this 
proposed project on December 27, 1972 (Exhibit 1). 

Citizen dissatisfaction with the proposed 22-story project expressed 
at a public hearing held by the Board of Fstimate in March of 1973 led toa 


recommendation by Lu-Med and the DHCR that the proposal be referred to the 
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City Planning Commission for further consideration. Three months later, a 


public hearing was held to consider a revised proposal for one sixteen--story 
Five months later, on November 13, 1973, a proposal for two ll-story 


buildings containing a total of 557 units was sent to the City Planning 
Commission. Two weeks later. on December 3, 1973, a public hearing was con- 
ducted to consider special permit authorizations necessary for such a 14-story 
project. Opposition to this proposal was expressed by residents of the area 
based on its high-rise design, its distance from shopping and transportation, 
and a fear that the structure would eventually be used as a welfare hotel or 
drug treatment center. The City Planning Commission approved the proposal 
for two l-story buildings of 557 units connected by a one-story community 
ilding on January 2, 197. That same month the New York Board of Estimate 

granted its approval of the li-story project. 

l. HUD's environmental evaluation of the project commenced on March ll, 
197k, with the filing by DHCR of a HUD Form BCO-1 prepared by Lutheran 
Medical Center ~. sponsor of the project supplying information concerning 
the physical environment, the social environment, the aesthetic environment, 
and alternative: A copy of this form.is attached as Exhibit 7. 
5S. An independent evaluation of the project was made on the basis of: 

1. a visit to the site on March 18, 197k; 

2. examining various reports and official documents, such as the Plan 


for the City of New York, 1969; Data Report, Acrometric Network, 
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1972, New York City Department of Air Resources; Hospitals and Health 
Related Facilities in Southern New York, 1972; City Planning 
Commission Reports, January 2, 197), Calendars #12 and #13; and 
newspaper clippings; 

3. correspondence, including a letter of May 10, 197k, from Consolidated 
Edison Co., a letter of August ;, 1974, from the Division of Sewer 
Design, Bureau of Water Pollution Control, Department of Water 
Resources, New York City Invironnental Protection Agency to V.L. 
Falotico, Inc., Consulting Engineers, and associated letter from 
V.L. Falotico, Inc., and a letter dated August 12, 197, from Sam 
Posner, Project Manager, Gruzen and Partners (Project Consultants) ; 

l. telephone conversations on August 15, 197, with staff members of 
V.L. Falotico. Inc., Consulting Ingineers, and the Department of 
Water Resources of New York City; and 

5. examining information supplied in connection with the project 
selection criterion questionnaire submitted by applicants. 

6. A Special Clearance Worksheet was prepared by Frank A. Batstone of the 
HUD Area Office on September 3, 197). This evaluation considered such factors 
as the physical environment, including water supply, sewerage, parking and 
traffic, availability of public transportation, energy demand, building height, 
air quality, and noise. The social environment was another factor evaluated 
considering density, recreation, hospital facilities, and shopping facilities. 


The aesthetic environment was also considered. The alternatives of providing or 
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withholding funds to the state-financed project were evuluatea The history of 
controversy, including the views expressed at public hearings was also discusse 
and evaluated 


its of this clearance worksheet were approved by the 
ntal Clearance Officer. The outcome of the environmental evaluation 
i finding by the Environmental Clearance Officer and Director, Operations 
Division, on September 18, 1974, that providing assistance to the project did 
not constitute a mjor federal action significantly affecting the human 
environment. This enviroriental clearance was certified by Acting Area Counsel 
as fulfilling the necessary procedural steps and all legal requirements. No 
» environmental impact statement was prepared since a Finding of Inapplicability 
had been made, indicating that the proposed project would not have significant 
environmental impact, all in accord.:::< with HUD Handbook 1390.1, Departmental 
Policies, Responsibilities and Proesdc.‘es for Protection and Fnhancement of 


ronmental Quality, 38 F.R. 19162 (culy 18, 1973). 


/ # 
7 


/ /JAMES D. FLEMING 
f / Environmental Clearance Officer 
New York City Area Office 
Department of Housing and Urbafl Development 


: anv 


i 


Subscribed and sworn to before me this day of 4 1975. 


Notary Public 


TMOVENICT J. eat 

‘tate of New York 

bia. €4-2532409 

| ifi- ; as County 
valificd a See 


My commissien-expires* 
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AFFIDAVIT OF JOSEPF %. MONTICCIOLO OPPOSING MOTION FOR 
Ph. .iMINARY INJUNCTION. 


UNITED STATES DISTRICT COURT 
FASTERN DISTRICT OF NEW YORK 


BAY RIDGE ACTION COMMITTEE, INC., 
et al. 
Plaintiffs, 
Vv. No. 75 C 77 


THOMAS EKELAND, HUD, LYNN, 
et al. 


Defendants 


ee ee a ee ee 


AFFIDAVIT OF JOSEPH D. MONTICCIOLO 


Joseph D. Monticciole, being duly sworn, deposes and says: 

1. Iam the Director of the New York City Area Office of the Urited States 
Department of Housing and Urban Development (HUD). Among my duties as Director, 
I am responsible for the administration of all Housing Production and Mortgage 
Credit-Federal Housing Administration functions and responsivilities within the 
New York City area, pursuant to a delegation of author’v, published at 39 F.R. 
34656 on September 27, 197, amending 2); C.F.R. 200.44. Included within my 
responsibilities for HPMC-FHA functions is the supervision of the processing of 
applications for assistance under section 236 of non-insured state-assisted 
housing projects, including the conduct of appropriate environmental reviews. 

I have read the pleadings in the above captioned action. The information set 
forth in this affidavit is based upon my personal knowledge and information 


supplied to me by members of my staff and other employees of HUD. 
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2. The Shore Hill Project is an apartment complex being constructed for 


use by the elderly in the Bay Ridge area of Brooklyn, New York, at 9lst Street 
It is being developed by Lu-Med Housing Development Corp. 

(Lu-Med) snd Shore Hill Housing Co., Inc., two non-profit corporations, in 

cooperation with Lutheran Medical Center, Inc. and Shore Hill Fund Co., 


Inc. and is being financed by the New York State Housing Finance Agency under 
‘e program administered by the New York State Division of Housing and Community. 
Renewal (DHCR). The U.S. Derartment o: Housing and Urban Development (HUD) is 
committed to provide, pursuant to section 236, pericdic interest reduction 


subsidies and rent supplement payments upon completion of construction. The 


project is not insured by the Federal Housing Authority. 


The project site and the surrounding arva are zoned R7-1, which permits 


ise development. This zoning has resulted in the construction of apartment 


structures of 6, 7 and 11 stories in an area previously comprised of single and 
two-family residences. The project has evolved through three phases of design. 
The first design, a 22-story project for the elderly containing 663 units, was 
approved wy the Project Approval Committee of the New York State Division of 


Housing and Community Renewal. A few months later, on May 4, 1971, the 


Planning Commission cf the City of New York indicated that the proposed project 


romplied with zoning laws and other local requirements. This local body held a 


public hearing to obtain citizen comments and approved the 22-story proposal on 


October 11, 1972. HUD executed a Preliminary Reservation of Contract Authority 


for Section 236 interest reduction subsidy in the amount of $88,220 for this 


proposed project on December 27, 1972 (Exhibit 1). 
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Citizen dissatisfaction with the proposed 22-story project expressed 
at a public hearing held by the Board of Estimate in March of ?°73 led toa 
recommendation by Lu-Med and the DHCR that the proposal be referred to the 
City Planning Commission for further consideration. Three months later, a 
public hearing was held to consider a revised proposal for one sixteen-story 
building of 667 units. 

K.ve months later, on November 13, 1973, 4 proposal for two ll-story 
buildings containing a total of S57 units was sent to the City Planning 
Commission. Two weeks later, on December 3, 1973, a public hearing was con- 
ducued to consider special permit authorizations necessary for such a ll-story 
project. Opposition to this proposal was expressed by residents of the area 
based on its high-rise design, its distance from shopping and transportation, 
and a fear that the structure would eventually be used as a welfare hotel or 
drug treatment center. The City Planning Commission approved the proposal 


for two ll-story buildings of 557 units connected by a one-story community 


building on January 2, 1974. That same month the New York Boare of Estimate 


granted its approval of the lh-story project. 

4. HUD's environmental evaluation of the project commenced on March re 
1974, with the filing by DICK of a HUD For: BCO-1 prepared by Lutheran 
Medical Genter as sponsor of the project supplying information concerning 


the physical environment, the social environment, the aesthetic environment, 


and alternatives. A copy of this form is attached as Exhibit 7. 
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A Special Clearance Worksheet was prepared by Frank A. Batstone of the 


Office on September 3, 197. This evaluation considered such factors 
i environment, including water supply, sewerage, parking and 


ability of public transportation, energy demand, building height, 


lity, and noise. The social environment was another factor evaluated 


onsidering density, recreation, hospital facilities, and shopping facilities. 


aesthetic environment was als ynsidered. The alternatives of providing or 


nhholding funds to the state-financed project were evaluated. The history of 
controversy, including the views expressed at public hearings was also discussed 
and evaluated. 
The contents of this clearance worksheet were approved by the 
a wironmental Clearance Officer. The outcome of the environmental evalvation 
was a finding by the Environmental Clearance Officer and Director, Operations 
ember 18, 197h, that providing assistance to the project did 
not constitute a major federal action significantly affecting the human 
environment. This environmental clearance was certified by Acting Area Counse] 
fulfilling the necessary procedural steps and all legal requirements. No 
environmental impact statement was prepared since a Finding of Inapplicability 
had been made, indicating that the proposed project would not have significant 
environmental impact, all in accordance with HUD Handbook 1390.1. Departmental 
Policies, Responsibilities and Procedures for Protection and Enhancement of 


Environmental Quality, 38 F.R. 19182 (July 18, 1973). 


5. 
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The procedures for considering an application for interest reduction 


subsidy under section 236 for a project owned by a non-profit corporation for 


which the morvgage is not insured by FHA, as set forth in HUD Handbook 4530.1 


(attached as Exhibit 11), were complied with as follows: 


a. 


tor 


FHA Form 3126, Preliminary Reservation of Contract Authority 

(Section 236), was filed by the applicant reflecting a maximum annual 

total amount of interest reduction payments computed on a rate of 

interest of 6 1/2 percent, which was less than the then current 

HUD-FHA rate including Mortgage Insurance Premium of 7 percent. 

FHA Form 2530, Previous Muitifamily Participation Certificate 

submitted by the applicant on March ll, 197). 

FHA Form 2010, Equal Baploynent Opportunity Certification, 

by the applicant on March ll, 197h- 

HUD Form HCO-1 was prepared by the sponsor on February 7, 197, and filed 

by the applicant March 11, 197, to provide environmental information. 

An independent evaluation of the project was made on the basis of: 

1. a visit to the site on March 18, 197); 

2. examining various reports and official documents, such as the Plan 
for the City of New York, 1969; Data Report, Aerometric Network, 


1972, New York City Department of Air Resources; Hospitals and Health 


4 
Related Facilities in Southern New York, 1872; City Planning 


Commission Reports, January 2, 1974, Calendars #12 and #13; and 


newspaper clippings; 


EB. 
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correspondence, including a letter of May 10, 1974, from Consolidated 


Fdison Co., letter of August 7, 197l, from the Division of Sewer 
Design, Bureau of Water Pollution Control, Department of Water 
irces, New York City Knvironment Protection Agency to V.L. 
Falotico, Inc., Consulting Engineers, and i'st-ciated letter from 
¥.L. Falotico, Inc., and a letter dated Aug 12, 197), from Sam 


Posner, Project Manager, Gruzen and Partners (Project Consultants); 
l}. telephone conversations on August 15, 197), with staff members of 
V.L. Falotico, Inc., Consulting Ineineers, and the Department of 
Water Resources of New York City; and 
S. examining information supplied in connection with the project 
selection criterion questionnaire submitted by applicants. 
As a result of the evaluation, HUD determined in accordance with 
parayraph 3-5 of Handbook 1530.1, that the Proposed Project met the 
standards of an adequate rating on Criterion No. 2 of the Project 
Selection Criteria, Minority Housing Opportunities. See FHA Form 3165 
attached as Exhibit 6 to Monticciolo affidavit. 
Before execution of the Preliminary Reservation of Contract Authority, 
HUD determined that the proposed basic rents with maximum subsidy were 
less than 25 percent of the income limits then applicable, as set forth 
in Handbook 400.3 6A (now Handbook 515.). Prior to the approval of 
the increase in reservation of contract authority, HUD determined that 
the basic rents to be charged were again in conformity with the 25 


percent of income limits requirement. These determinations were made 


in accordance with paragraph 3-5b of the Handboox. 
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The Preliminary Reservation and subsequent Increase of Preliminary 
Reservation provided that no amount of the mortgage was attributable to 
commercial space, in accordance with paragraph 3-6 of the Handbook. 
Approval of the Preliminary Reservation was granted by h on December 27, 
1972, as indicated by the executicn * the document by the Area Director 
in accordance with paragraph 3-7 of the Handbook. 

Approval of the Increase in Preliminary Reservation in response to an 
increase in interest rate to 7 1/2 percent and a reduction in number of 
units was granted by HUD on November 25, 1974, in accordance with para- 
graph 3-16 of the Handbook. 

An Interest Reduction Contract was executed by the Shore Hill Housing 
Company, Inc., the New York State Housing Finance Agency, the Commissioner 
of Housing and Community Renewal of the State of New York, and the 
Secretary of HUD on November 26, 197, in accordance with paragraph 3-16 


of the Handbook. Construction commenced in late December of 197 or 


January of 1975. 


Area residents have continued to express opposition to the Shore Hill 
Project since the completion of HUD's environmental review and the 
execution of the Interest Reduction Contract in November of 197). In 
January of 1975, about three hundred and thirty identical form 
complaints were submitted to HUD requesting that then Secretary James T. 


Lynn restrain the New York Area Office of HUD from entering into a 


YUODSCI 
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rest subsidy contract with respect to the Shore Hill 


y with provisions of the 


bec of ana ge ure to comply 
n le t of 1974 concerning "environmental 
rt ' 
4 © 


JOSEPH D. MONTICCIOLO 
Director, New York City Area Office 
Department of Housing and Urban Development 


/ | day of at 1975 


‘ere 7 | 
cp. ad trech \ lr ta 


Nota ry Pybl ic 


sworn to before me this 


a ’ 
e197 


My commission expires 
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AFF .DAV'T OF REUBEN GLICK OPPOSING MOTION FOR PRELIMINARY 


UN ~D STATES DIS : C) 
EASTERN JIS7} eo wT YO} 
-— = oo = - = -— = -—sev = wo = x 
BAY’ Rid ACTION ¢€ v4r'T Big ; 3 
6k: a1. Va ae ve 
(Judge Bramwell) 
Plé 1% F 3; 
~ayainst- APPIDAVIT IN OPPOSITION ey 
TO MOTION FOR PRELIMINARY 
THOIIAS EKELAND, et al, INJUNCTION te , 
De fFendants. 
STATE OF IS\T YORK ) 
COUNTY OF <¢4 ) 
“a 
% 
Rauben Giieck, being duly sworn, deposes and says as 
follows: 
* 
1. Iam the President of Glick Construction Corp. 


("Glick"), the general contractor for the Shore Hill Housing 


Cereary, Inc. ("Shore Hill") housing development for the elderly 


and submit this affidavit in opposition to the motion for a 


preliminary injunctior in th? abo 2 captioned action. 


2. On December 15, 1371, Glick enterei into a construct 


ion conacrazt with Shore Will whereby in consideration of the’ sum 


of $15,399,309.00 to be paid to it by Shore Hill, Glick was to 


perform the general constriction of two 14 story reinforeed 


concrete apartment houses for sole occupancy by senior citizens, a 


on uw site g2nerally bounded 


and a one story community building, 
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by Shore Hill, 91st Street and Colonial R0ad, Ccunty of xings, 
‘ity and State of New Yor 


3 Gn or ebout January 2, 1975, constrection of the 
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2zlue ot work nr ted in place is approximately $1,175,000.00. 
In addition, raterial orders anv other commitments have keen 


made for approximately $4,000,09C00.00, much of which is now in the 


srocess ot special fabrication offsite for the Shore Hill 


1 


metal door bucks, elevators, duct 


Ieows 
ICWS, 


jevelopment, such as win 
work, special bathroom fixtures for the elderly, etc. For 
example, the concrete subcontractor has already made commitments 
and is having fabricated special steel form work representing an 
investment ot approximately $500,000.09, 


present status of ecnstruction is as follows: 


Four sation and walls ire completec and super-structure 


is coming from the first to the second floor; 


Building 2 


F stion and walls are completed; first floor Jeck 


is ready “or ccnerete to ce voured. 
5 le resrectfully pray that an injunction temporarily 


D-« 


heltino conetruction of the chore Hill @evelepment not he grantea 


llla 


AFFIDAVIT OF REUBEN GLICK OPPOSING MOTION FOR PRELIMINARY 
INJUNCTION 


for the reason that it will cause Glick substantiél anc irrepa- 
rable injuries as follows: é»pproximate ly 3/4 of the 100 man 
work force ot carpenters, concrete workers, lathers, plumbers, 
electricians, steamfitters, etc. would have to be imme jiately 


would 
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heve to be kept on stanéc-ky at a cost of $49,900.00 per month; 
the buildings will not be permanently encl ed ky the nter time, 


month 


O 
r 
ae 
. 
~ 
t/ 
~ 
e 
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2 
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recuiring the expenditure of 
for winter protection, including enclos ing the entire super- 


structure with temporary cenvas tarpaulin and heating the interior 


areas with tane gas heatert; a large force f guards < atch- 
nen would hav o be hired to keep out children and others from 
entering the development site n order to minimive theft, vancalism 
and famace to complete J work at a COS of aprroximetely $26,000,90 


per month; urfer present «conc mic conditions there is a seriove 


risk of involvencyy of subcentractors ) ing a svepension of werk 
which would rec e the eletting cf thers "*k at én i etcr- 
minaete increzsed cost; at the wresent rate of int tation; t} 
increase: cost of labor ar] rater é pmer to 

couplete the develorment work is ect imate] at ary proxivately 
$390,900.00 per morth “or eac h nonthsS si spens mn of werk; ard 

in anaition to ell of the fovtecge) r 14 be the correct ¢ 
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COPY OF AGREEMENT BETWEEN GLICK CONSTRUCTION CORP. AND ONE OR 
MORE OF THE SHORE HILL DEFENDANTS. 


CONSTRUCTION CONTRACT 


TATOO 
LiNU e 


"The owner represents that it is exempt from sales and 
compensating use taxes of the State of New York and of 
Cities and Counties of the State on the purchase of all 


materials incorporated into the Project. 


"Accordingly, it is understood that the Contractor has 
not included any sales or compensating use taxes on 
the purchase of such materials in the Contract Price 
set forth in Article 3 of this Agreement." 


————— 


nr ment = 
Shore Hill’ Housing Company, inc. 


~ 


of ‘ ae 7 ¢ Na OP 


/ — mine f e "gi 


nn 
Glick Construction, 


Approved this J fed day of 
December ---__- » L974 
| 
-_ | Prag . LU - 
By: -Commissioner of Housing 
ty ra - 
| { { 
a we uN c ¢ 


NT 
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Construction Contract 
; 


SHORE HILL 


— eee 


Name of Project 


. Project No. HCNP 070-754 SR 
Thies Contract made of the--—-lLfith day of ______Decemhar____, 1e-24, between 


GLICK CONSTRUCTION CORP, 


CC COLL ALLE 


s hereinafter referred to as "Contractor, a Corporation authorized to do business in the §tate of New 


york having an office at——2000 MARCUS AVENUE, LAKE SUCCESS, NY 11040 


- SH LL HOUSING COMPANY, INC 


hercinafter referred to as "Owner," @ Corporation organized and existing under and by virtue of (the 
Not-for-Profit Corporation Law and ) the Limited Profit Housing Companies Law of the State of New York, 


having ite principal office et 452 H_AVENU an 


dcaiincncanisinenmansstiinianiia —_————_)_$—$ rr New York; 


. 


WITNESSETH, that the Contractor and the Owner for the consideration hereinafter set forth, agrous 
0 llows: 


ARTICLE 1 - Scope of . rk 


The Contractor shull furnish all of the materials and perform all of the work required by the 
Contract Documents in connection with the erection and equipping of certain buildings and improve- 
ments (hereinafter referred to as the "Project") on @ site generally bounded ty 


eres se cee aceite CALE COLLET AN and 

sore particularly described and delineated in said Contract Documents which consist of the following: 

(&) Drawings and Addenda, if any, which have been signed and initialed by the partics as of 
theca ener , 19-74. 


(b) ecifications, and Addenda, if any, the first and last pages of which have been signed 
by the parties as of the—--—Lith —____.____day Pci: MORONS a rcrneeney 10 L Bae 
which said Specifications include "The General Conditions of the Contract for the Construction of 
Buildings," hereinafter referred to as "General Conditions," which are made @ part hereof as if 
fully set forth herein, If anything in said General Conditions is inconsistent with this Contract, 
the: this Contract shall govern, The said Drawings and Specifications have been prepared by 


GRLUZEN & PARTNERS 


ee therein and hereinafter 
referred to as "Architect", A duplicate original of seid Drawings and Specifications for 


aaa Ea nies 


(name of Project) 


Y OF AGREEMENT BETWEEN GLICK CONSTRUCTION CORP. AND ONE 
MORE OF THE SHORE HILL DEFENDANTS 


shall be placed on file with the Division of Housing ‘ naunity Renewal of the State of Now York 
(hereinafter referred to as the "Division"), and as filed shall govern io the canner hereinbe- 
fore provided (except to the extent modified under Article 12 herein) in all matters which may arise 


t 


with respect to such Drawings, Specifications, Addenda, if any, General Conditions, and the provi- 
sions thereof. 


(c) This instrument and exhibits hereto attached or herein referred to. 


(d) Payment and Performance Bonds in forms and amounts approved by the State Cornis- 
sioner of Housing and Community Renewal (hereinafter referred to as the "Commissione! ). 


(e) Building Loan Agreement hereafter to be entered into by and between the Owner 


and the —--N._¥ __ STATE HOUSING FINANCE Th aan 


(hereinafte: referred to as the "Lender"). 


The Contractor hereby represents that Test Borings have been made to its full satisfaction. 


ARTICLE 2 - Time of Cor letion 


The Work to be performed under this Contract shall be commenced within thirty (30) days after 
the closing of tne fuilding Loan Agreement referred to in Article § “grein and shel) be completed 
{n accordance with the Contract Documents to the satisfaction of the architect, the Lender and the 
Commissioner within Twenty-four (24) aths after said closing, unless said time be ex- 
tended by Chan,e Order by the Owner with the ' itten approval of the Commissioner. 


If extension of time is approved, such Change Order will be executed prior tu authoriz stion 


for uny further paymonts. If such Change order has not been exccuted, no further paynents will be 


made to the Contractor except by written authorization of the Cormissioner 
In no event, however, shall the Work to be performed under this Contract be considere’ to be 
completed until all construction items called for in the Contract Documents have been fully com- 
pleted and all of the conditions of this Contract have been fully complied with. It 1s expressly 
nat in no event shall the Contractor or Bay Surety be liable for any dejcy or 


ayreed, however, t 
from, or for the construction or repair of, any work damaged or destroyed oy any 


damage resultan 
act of God or the public enemy or strikes or by reason of governmental preemption of rateriule or 
lubor; and the Contractor shall not be liable for any cessation of Work or delay in performance 
of Work caused by order of the Division, or Commissioner unless such order is desued because of 
failure of the Contractor to comply with the terms of this Contract. 


AVN VE 244305 OMVYIND Nill VM liWVAnio 
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ARTICLE 3 - The Contract Price 
The Owner shall pay the Contractor for the performance of the Work embraced by this Contract, 


subject to additions and deductions provided herein, the sum of SIXTEEN MILLION EIGHT WUNDRED 


ee ee 


(s 16,800,000.00 = ) Dollars (hereinafter referred to as the "Contract Price"), 
subject to the method of payment hereinafter provided. 


All chonges to the Contract Documents must be in writing, signed by the Owner and the Contrac- 

tor, and shall be conditioned upon the written approval of the Division or Commissioner, which ap- 
va ay be subject to such conditions and qualifications as the Division or Commissioner, in 

discretion, may prescrit it being understoo* that the Division or Commissioner at all times 


have the right to require compliance with the original Contract Documents. 
ARTICLE 4 - Schedule of Payments 


Applications for payments by the Contractor to the Owner (hereinafter sometimes referred to as 
'Requisitions") are to be made in ten (10) copies, in the manner ereinafter provided, The Contrac- 
tor shall be entitled on any such Requisition to the total of the purchase price of uninstalled mate- 
rials stored on the mortgaged property or offsite, in a manner acceptable to the Division, plue the 
cost of the portions of the Work acceptably completed plus @ pro rata paymen: <n account of the Con- 
tractor’s Fee, and referred to in Articles 19 and 20 hereof, less 10% holdback on the Contract Price 
65 the cost of the payment and Performance Bonds and less prior advances, Requisitions shall be 
iled oy the Contractor by the 20th day of each month and payment shall be on or about the 
: Oth _____day of the following gonth. The Contractor shall only 
be entitled to payment in the amount approved by the Owner, the Division and the Lender with respect 
to said Requisitions, 


¢ 


rhe Contractor shall furnish an affidavit certifying that all subcontractors and materialmen 
ive been paid to the date covered by the last arvance. Tho Owner or the Division may require the 
Contractor to attuch-to each Requisition acknowled,ments of payment to the date covered by the last 
advauce from all subcontractors and materialmen dealing directly with the Contractor. 


At any time ufter fifty (50%) per cent of the Work required under this Contract hes been com- 
leted, if the Owner and the Commissioner agree, the Owner shall make monthly payments for tho Work 
which may stili remain to be done without making the ten (10%) per cent holdback deduction and for 
the difference, 1f any, between the amount of the holdback at the time of such agreement and Lhe a- 
sunt of holdvack applicavle when fifty (507%) per cent of the Work was completed. After the Cc. mis- 
sionur has determined that the Project has been substantially cempleted, the remaining noldback may 
paid from time-to-time and in such amounts as the Commissioner shall approve. 


Tne value of any Work included in a Requisition ior partial payment which may be unsatisfactory 
may be deducted from that or any subsequent Requisition. 


In the event that it is necessary for the Contractor, with the approval of the Division, to 
' stove any materials offsite, then the Contractor shall be responsible for insurance and warehousing 
charges, and such charges shall be included in "total cost of the Work" under Article 20 herein. 


Prior to the sutmission of the first Requisition for rartial payment, the Contractor shall pre- 
sent to the Owner and the Division, for approval, a trade payment breakdown in a form prescribed ly 
the uivision, which 6nall contain the amounts estimated for such components of the Work as tho Pivi- 
may Preseriby, These amounts, @8 adjusted for the approval of the Owner and the Division, shal) 
wot be Changed after such approvale except with the written approval of the Commissioner, Ih the event 


§10F 


tne proyrespive audit provided under Article 20 herein judicates that payments mace hereunver exceed 
the wudited cost of the Work os referred to in Article 2u, or in the event the amount of un executed 
subcontract is less than the amount shown for the related trade in the approved trade payment break- 


down, then the Division reserves the right to require revision uf the trade payment breakdown or an 

increase in the hio'dtmck, or both, in order to correct such conditions of overpuynent or difference 

between the arount of the executed subcontract and the amount shown for the related trade in the &p- 

proved trade fuyweat breakdown, The values employed in making the trade payment breakdown will be veed 

only a8 @ guide to determine the size of the partinl payments and to supply statistical information re- 
quired by the Owner, the Division and the Lender and will not be considered to fix a basis for additions 

to or deductions from the Contract Price. The trade payment breakdown 60 prepared shall thereupon becomo 

a part of the Contract as if it had been fully set forth herein at the time of the execution of the Contract. 
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Upon completion of the Work, the balance due the Contractor hereunder shall be payable to the 
Contractor by the Owner, in the manner hereinafter provided, with the approval of the Division and 
the Lender, within thirty (30) days from the date of final completion of this Contract, es deter- 
mined by the Commissioner; provided, however, Chat this Contruct shall not be considered complete 
for purposes of final payment unless and until all the Work requiring inspection by municipal or 
other governmental authorities having jurisdiction has been duly inspected end approved by such au- 
thorities and by the applicable Board of Fire Underwritere, if any, and ell requisite certificates 
of occupancy aud other approvals and guarantees have been duly issued and the “total cost of the Work" 
is determined by audit as set forth in Article 20 and agreed to by the parties hereto and the Commis- 
sioner. 


*The parties hereby expressly agree that any and all payments including the final payment thet 
may be due and payable under this Contract to the Contractor shall be paid to and received jointly 


by —————— aan ao an 


ae Contractor in accordance with the provisions of the Agreement by and between— 
se and —$—————$ $< —$—_————————————— a 


- i eeeeteneeeies Gl OF ae ee Of 19-———, 8 conformed copy 
of which shall be filed with the Division contemporaneously with the execution of this Contract. 


ARTICLE 5 - Building Loan 


The Contractor understands that the Work herein provided to be done is to be financed by « puild- 
ing loan secured by & Mortgage, the terms of which are set forth in the Building Loan Agreement be- 


tween the Lender and the Owner, together with such other sums 45 may ve received by the Owner in @o- 
ordance with tne Limited Profit Housing Companies Law. 


Any other language in this Contract to tne contrary notwithstanding, 4t is expressly underetood 
and agreed that this Contract and the obligations and liabilities of the Owner issuing herefrom, are 
ontingent upon and subject to the acceptance by the Lender of @ Note, Building Loan Agreoment and 
ortgage providing for the financing of the construction of the Project. In the event that for any 
reuson whutsoover, a Note, Building Loan Agreement and Mortgage are not entered into betwoun the 
owner and the Lender, the Owner shall not be obligated to the Contractor for any fees or other 
charges puyable to the Contractor under this Contract, and this Contract shall be void and of no 
uffect. 


ARTICLE 6 - Submissions and Approvals 


Anything contained herein to the contrary notwithstanding, whenever any statements, documents or 
lata of any sort, nature or description are required under this Contract to be submitted to the Aroni- 
tect or Owner, or bota, duplicates of such statements, documents or data shall be likewise submitted 
to the Division and the Lender, if requested by either of them or by their duly constitute! represente- 
tives. Whenever it 1s provided in this Contract that an approval, certificate or order from the Architect 
shall be received either a5 @ condition precedent to any action being taken or not taken, ae the case 
may be, or as @ prerequisite to the exercise by the parties hereto of any right or rights hereunder, 
including the right to receive payment under this contract, the Division or the Lender may require 
that such approval, certificate or order shall be accompanied by the written approval of the Division 
and the Lender, before being effective. 


ARTiCL: T° Mechanics’ Liens 


If any avonaniow’ Liens oF other alaims shall he Ciled or maintained agsinst the buildings, im- 
provanenta or POR) esate uppurtenant thereto, form on aooount of any Work under thi» Contract in 
furtherance of the ereotion, gonetruction or completion of the Work ountragcted for herein, then it 
shall be the obligation of the Contractor to make provision satiefactory the Division and Lender 
for the satisfaction of such liens or claim. 


—— —$——_————— 


*use only if Joint Venture 
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ARTICLE 6 - Keceipts und Relvuases 0! Lien 


Concurrently with the Requisition for final advance the Contractor shall submit, in du- 
plicute an affidavit certifying that there are no liens, claims or demands by subcontractors, 
aterialmen, laborers, other employees or third persons. General Releases and releases of all 
{ms based upon which a mechanic's lien may be usserted by the Contractor or any subcontrac- 
e furnished to the Owner covering all work, lator and materials, including equip- 
an ixtures of kinds, performed for or furnished to the Owner, the Contractor, sub- 
contractors and ateria.imen. 


ANTICLE 9 - Aseignability of Contract 


The Contractor shell not aseign this Contract or any amount payable hereunder without the 
prior written consent of the Commissioner and the Lender. Tne Contractor, upon request nel) 
diaclose to the livision and to the Lender the! 5s of all persons with whom it hes contracted 
or inlenda to contract or hereafter contracts with respect to the work hereunder. The Owner 
may asyien this Contract or any rights arising twreunder, including any guerantees or warran= 
ties of workmansnip or material, to the Division or the Lender. 


ARTICLE 10 - Employment Practices 


a) Prevailing Wages 


The Contractor agrees to pay prevailing wages and to require eacn gudcontractor to péey 
prevailing wages. Each subcontract shall therefore provide that the sudeontractor shall pay 
s, and, in order to enable the Contractor to determine whether such wages are 
ract shall further provide that the Contractor 
vision shall have the rignt to + ect the Subcontractor's DQOKS, payrolls and ic- 
counts with respect to the subcontract from me to time for the purpose of verifying that 
prevailing wages are being pala dy the subcontre tor. The union scale of wages paid in the lo- 
anics 30 employed enall be accepted by whe parties 


prevaili 


being paid by the gubconvractor, each sudcc 


‘ 


cality for the work of such laborers 


hereto as the prevailing weges for sucr rk. 


t failure of the Contractor or any subcontractor to comply fully with the provisions of 
on, the Owner may, in 10S Own jiseretion, or shall, at the Girection of tlie Commi om 
withhold from the Contractor hereunget ny payments or acvances payadle to the Contrac- 


the satisfaction of the Division that ell 
cs or other persons employed in the construction of the Project nave been 


prevalling wages 46 hereinabove referred Lo. 


v) Non-Discrimination Clauses 


During the performance of this Contract, the Contractor agrees a8 follows: 


1) The Contractor will not discriminate against any employee or applicant for employ- 

f because of sex, race, creed, color or national origin, ahd will take affirmative action to in- 
sure that they are afforded equal employment opportunities without discrimination Decause of sex, 
race, creed, color or national origin. Such action shall be taken with reference, bul not 


Limited, to: recruitment, employment, joo assignment, promotion, upgrading, demotion, transfer, 
layoff or termi fon, rates of pay or otner forms of compensation, and selection for training 
or retraining, including apprenticesnip and on-the-job training. 


z) The Contractor will send to each labor union or represontative of workers with which 
it mas ur LS bound by @ collective bargaining or other agreement or understanding, @ novice, 
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to be provided uy the state Uivision of Iluman Kights udvising such labor union or represen(ative of 
the Contractor’s agreement under clauses (1) through (8) (hereinafter culled "“non-discrimination 
cluusea"'). If the Contractor was directed to do so by the Commissioner as part of the bid or nego- 
tiation of this Contract, the Contractor shall request such labor union or representative to furnish 
it with @ written statement that such labor unio representative will not discriminate because 
of sex, race, creed, color or national origin, nat such labor union or representative either 
will affirmatively cooperate, within the limits of its legal and contractual authority, in the in- 
plementation of the policy and provisions of thes¢ non-discrimination clauses or that it consents 
and agrees thut recruitment, employment and the terms and conditions of employment under this Con- 
tract shall be in accordance with the pur ind provisions of these non-discrimina lauses. 
If such labor union or representativ: refuses to comply with such @ request t! t fur 
nish such @ statement, the Contractor 8s! 111 promptly notify the State Division of Human atte of 


such failure or refusal. 


(3) The Contractor will post and keep posted in conspicuous places, available to employees 
and applicants for employment, notices to be provided ty the State Division of Human Rights setting 
forth the sulustunce of the provisions of clauses (1) and (2) and such provisions of the State's laws 
against discrimination as the State Division of Human Rights shall determine. 


(4) The Contractor will state, 1% 411 solicitations or advertisements for employees placed by 
or on behalf of the Contractor, that all qualified applicants will be «fforded equal employment op- 
portunities without discrimination because of sex, race, creed, color oF national origin 


(5) The Contractor will comply with the provisions of Section 291-298 of the Execu ww and 
the Civil Kivhts Law, will furnish ell information and reports deemed necessary by the State Divi- 
sion of Humun Rights under these non i{ecrimination clauses and such sectione of the Executive Law, 
will permit access to their books, records and accounts by the State Division of Human Rights, 
the Attorney General and the Commissioner for purposes of investigation to ascertain com liance 
with these non-discriaination clauses and such sections of the Executive Law and Civil H!ights Law. 


(6) This Contract may be forthwith canceled, terminated or suspended, in whole or in jurt, by 
Lhe Commissioner upon the basis of @ finding ma fe by the State Division of Human Rights tnat the 
Contractor has not complied with these non-dis rimination clauses and the Contractor may 0 declared 


ineligible for future contracts de by or on behalf of the State or a public authority or «ency 
the State, or contracts requiring th approval of the Commissioner until they have sat ied the 


State Division of Human Kights that they have « stablished and ure currying Out & progrhm ti conformity 
with the provisions of these non-discriminatiot clauses. Such findings shall be made by | stute Di- 
vision of Human Rights after conciliation efforts by the State Division of Human Rights tive futled 

Lo achieve compliance with these non-discrimination clauses and after a verified complaint jas been 
filed with the State Division of Human Rights, notice thereof has been given to the Contractor and 

an Opportunity has been afforded it to be heard publicly in accordance with the procedures of the Di- 
vision of Hunan Rights. Such sanctions may be imposed and remedies invoked independently of or in 
uddition to sunctions and remedies otherwise provided by law. 


(7) if this Contract 16 canceled or terminated under clause (6), in addition to other rights 
of the Owner, Commissioner or Lender provided in this Contract upon its preach hy the Contractor, 
tho Contractor will nold the Owner and the Lender harmless against any additional expenses or costs 
Incurred by the Owner and/or the Lender in completing the Work or in purchasing the services, mate- 
tals, equi;ment or supplies contemplated hy this Contract, and the Owner and/or the Lander, at the 
Hivection uf Lhe Commissioner, shall withhold payments from the Contractor in @n amount aur ficient 
or this purpose and recourse may be ‘ud against the surety on the performance bond if necumsary. 


(%) ‘The Contractor will include the provisions of clauses (1) tl rough (7) in every 6ub- 
contruct or purchase order in such & manner thut such provisions will be binding upon vach 


1%da ! 
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to be ».rformed within the State of New York. The Con= 
action in enforcing such provisions of such subcontrast or purchase orcer 
as the Commi er may direct, including sanctio r remedies for non-compliance. If the Con- 


e volve Ss r e . {th @ subcontractor or vendor 46 4 
fe re y one lL promptly so notify the Attorney 
r ng m nd pr the Srate of New York anc tne 


ANTICLE i! - Permite a3 Surveys 


Jouwithstandcing any other provisions of the Contract Documents which form a part hereof, the 
Contractor small furnish and pay for all permits and surveys including but not limited to, lie 

ses, tools, equipment, utilities enc temporary structures necessary for the construction of 
the Project as required. 


o 


he Contractor shall also furnish to the Owner, to the Title Insurance Company or Companies 
tnsuring the interest of the Lender, and tnreé (3) copies of same to the Division, & survey show 
ing the location on the site of improvements existing thereon. Such survey ehell be Drought up to 
with each Requisition in accordance with such requirements 4s the Lender or the Commissioner 
Ime to time establish. The minimum stancare: for all surveys are set forth in Exnibit I 
attached. All surveys shall be certified to the Lender, the Commissioner and the aforesaid Title 
nsurance Companies and shall bear the name, address and signature of the licensed surveyor, his 
official seal or license number, and the date of nis survey. The survey accompenying the Requisi-~ 
for final payment shall show the exact location of all improvements, utilities, including 
ter, sewers, gas and electric services, and of all existing easements for euch utilities, The 
rveyor stiall certify that the Project is installed and erected entirely upon the site covorec by 
the mortgage referrec to in article 6 herein, end within the pullding restriction lines, if any, 
on sald atte and does not overhang or encroéech upon any easement or right-of-way of others except 
be permitted by franchise or otuerwise by whe City of New York or @eny otner govern tal au- 
ity. Ay tation from the Contract Documents with reapect to the location on the site of the 


may from 


Luprovements siall be the sole responulbill sf tne and the coset of repair ennai! not 
chargeable as pert of the *total cost of the work" Article 20 herein. 
The Cc ,ctor en4ll furniah, upon demand Ly the Division, to the Owner, the Lender ond the 
gion, quintity surveys, made by an independent outside agency of ell material required in 
nection wi tne ntrac 


Tne cost, in the amounts approved by tne Division, of all such permits, surveys, ana otner 
s referred to in this Article shall de Includec in the "total cost of the Work*® under Article 


~ 


wa 
ARTICLE 12 - Change Orders, Proceed Orders, Written Aythorizations 


Changes in the scope of the Work from that indicat4d on the approved Drawings and in the 
wecifications are not to de pergermed by tne Contracror unless a Change Order, Proceed Order or 
“tten Authorization of such chang shall de first /agreed upon in writing between the Owner ard 
e Contractor and approved by the Dixision in wrfiing. No written authorization of the Division 
ial] be effective unless Stgned by cr dentatend missioner - Planning and Construction, or 


iby Comatusioner - Desien and Construction,/ v 
5 
y, 
Only haus Grder for extra wore which incrvases Lhe Contract Price, anall the Contractor \ « 
4 Hb lowed ow) wqguit equal Lo ow fa \ -per cent (-- —w%) of the net amount \* 


f auch Chmge Order us Coutractor b foe. With voxpert Lo Work deleted by @ Credit Change Order, 


no deduction shall be made in the unt sot forth Vn Artiole nerein. 


ror not the Contract {ce is increased, 16 perfomned by @ Aul- 
not pay such subcontractog nor shall there be recognized as part 
der, @ sum greater than fift per cent (16%) of the cost of the 
gation for the sudcontractor's 0 rhead and profit. 


Where the extra work, whet 
contructor, tne Contractor sn 
of tne amount of the Change 
net additional work 66 Com 


ewww 
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* 

where extra work increaség t nmtract rice an i per yy 4 subcontractor, the 
mtractor’ e€ ‘ pe cent Z %) ehall be applied on 
the net increase st of such Change &rcer luair the & ¢ allowed as the Sudcontractc ’ 
overhead and profit. / 

In the event the costs cannct b etemgined * ecope of the work ( 
are requirec to be performed, Proceed Orders ‘qr W ‘ 6 will be 1esued author ‘ £ 
izing the posed anges. Proceed Orders and Ww r n, shall be superseded by 
the subdm! f nge ders to Division Ww jays of ti completion of the w : 
If the pr re 4 tl 4 above i fulloweg, for payment for thie extra Work may 
2e@ cisapp by tne Di ion. / 

Chan ¢v er ssued #1 pursuant to the terms of tiles contract 
snall incl on t face » Af any, the Contract Price she be ac- « 
Susted there and the am an Ich shall be included in or recogn! as 


td and/or incurreg by the Contractor and/or the Owner 


the performance of 4 J y wht ylidedle subcontracts snall bu adjustec, 
/ \ 
MTICI i3 - Ineurance 
Anytuing to the contrary contained In the General Conditions notwithstanding, the Contractor 
agrees the following insurance shall be obtained and pald for by 1t ard be in effect from 
the inception of construction or from such time as the Division may direct: 
ullder’ At Extended Coverage on 4 completed value Lasis fo 
full | rable value t e Owne ind tne ntracto aid & 
@ waly of ¢ ge actor's subcontractors or sub-sudcontrectors) upon 
all w tr rat re nd all materials and equipment, on or about the 


he structures or incident to the construction tnore~ 


Work hereunder, but not including the machi 


tool wipment used by the i sbeontractors and sub-sudcontractors the 
perfor ce of tre Work. 
ro mpronenst t i ity ance covering the Contractors with 
limit. of $600,000/$1,000,000 for bodily Injury nd $100,000/$200,000 for property Gumage. 
Workmen's Compensation unc Employer's Liability Insural overing ‘ne nir.ictor. 
4. OW 3 Protective Liability Ir e covering the Owner with limite of $ » 000/= 
$1,000,000 for bodily injury and $100, $% . 0 for propert iumage. 

The policies of such insurance Sha.i b¢ ir 4 mm and wit such companies @S8 Siiil be ap~ 
proved by ti.e Owner, the Division and the .« le na copies of all insurance policivs 11 Ds 
Geliverea ¢ the Owner { the Division priur to the afore aid effective date. The cout vf such 
insuran pall be incluced In the "total t of » Work" as aef 4 in Article 20 heicin. 

The Cortractor further agrees to indemulfy ive harmless the Owner, the State ov: New 
York, an r, against lose or expen y reason of the lla Llity imposed by law upor 
the Contra ’ Owner, the State of Néw Yurk the Lender, for damages because of bodily 


injuries, jeath at any Cline resulling erefrom, accidentally sustained by ony person 
i Der v4 count Of damage Lo property arising out of or in consequence of the perl 
whether such injurion Lo persons or damage LO property are duv or claimed 


nce of the Contractor, ite or tneir employeus or Sgenlsu, OF uny utner 


ARTICLE 14 + Execution of Instruments 


Te Owner shall designate, in writing, an ifficer, or officers, of the Owner 45 Ita repre- 
sentative with full authority to execute any and all inetruments requiring the signature of tne 
Owner and tu act in behalf of the Owier with respect to all matters arising out of this Contract. 
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ne. Owner will execute all bonds, notes, rtgaces, agreements, certificates, afficavites, 
y 


catior nad other strument e required by the Division and/or the Lencer 
utility companies nnection wit r necessary for the closing transaction with the 
ana the per uwice of this Contract by the ntractor, and for advances under « 
‘ agre¢ t and Mortgage, unti? full and final pa ment to the Contractor of ali 

gue under tr tract, ané the Giacharge of tne Contractor from @1 obligation’ under 
tra , Paymen. and Performence Do: ig furnished pereuader, 


y agreemen® or inetrument to be executed vy tne Owner shall require tne approvel of 
a ninigeioner as a prerequisite to ite legality, or if any such agreement or inetrument enell 
ing upon or enforceable against the Swner unless and until approved by tne Commi e- 
ner, then and in such event, the mer shall deliver to the Contractor, prior to or at tne 
e that each such agreement oF instrument shall be executed by the Owner, tne itten approval 
ad conse of the Commissioner to the execution of such agreement t the Omer. Whenever tne 
approval of the Commissioner ie required under the term of this Contract, such approval may be 
given by his duly autnorized representative employea by the Division. 


ARTICLE 15 - Subcontracts 


The Contractor shall select competent and experienced syocontractors and materielmen @nd 66 
tuvlisn fulr and reesonadle emounts for contracts with them for wors performed and material fur- 
tahed, ang may revise, amend, modify or cancel any contract or agreement made with any nudcon- 
tractor or materialman to the extent that same co not affect the Contract Documents es, in the 
tiecretion of the Contractor, may be necessary or savisadle but such revision, amenament, modi~ 
tion or cancellation shall not affect the "total cost of the Work" as defined in Article 20 
rein, ‘taapproved in wr / the Division, within tnirty (se) days after submission in 
ne he Division af Owner by the Contractor. The Contractor shall maintain in ite 
les 611 proposals received by from gud tractors end materiaimen including detailed pro- 
ult of a revision, amendment, or a4ific ition. 
lon to the foregoing, the Contractor shell supply the Division with three (3) copies of 
ct be delivered prompt fver execution, plus three (3) copies of al) revisions, 
I ations issued by the Contractor to any subcontractor. No payment shall be 
e on ac mt of work performed or materials furnished by 4 syudcontracter or 4 materi elman 
r @ pubcontract or purenasé order unless there shall have been filed with the Divi:ton, prior 
ach payment, three (3) copies of such gubcontract or pur 
required by this Contract to be contained therein. 


416 covering any change oF issued as 4 resi 
t 8 


to the sutumtusion of 


nase ordur containing * 


The Contractor agrees to include @ provision in @ll subcontracts and purchase ordei% that in 


to enable the Commissioner ¢ verify the Contractor's costs, the Commissioner enall have 


the rivnt to have representatives obtain access during working hours to the books of account and 


ras of the gudcontractors or materialmen relating to che work unger this Contract, tneluding 


tne right to mane excerpts from such DOOKS and records. 


Notwithstanding the provisions of this Article 15, if the Contractor or any officer or di- 

rector of ihe Contre-*or, oF any stockholder holding ten per cent (10%) or more of the voting 
tock of tie Contractor; or any person naving directly or indirectly an interest of ten percent 
4) or more in the Contractor, ilso 135 a aubcontrector or materialman, or is an officer or ai- 


f 4 gubcontractor or materialman, or stocknolder nolding ten per cent (10%) or more of 


rector 

the voviIng stock of the subcontractor or materialman, or any person having directly or indirectly 

uw interest of ten per cent (10%) or more in the subcontractor or materialmen, then the Contrac- 
r sili clecluse in writing to the Division the identity of sucn subcontractor or matertalman 


prior uw the performamics of any Work oF furniohing of any material by such Bubcontractor or Biate- 


rialman ond ohall certity gimultaneously with tie Hequisition for any payment to such syooontr ice 
tor or witerielmen, that the amount paid to euch audcontractor or materiaiman is @ feir and rea- 


sonable price for the work and/or materials. 


OR 
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ARTICLE 16 = Completion and Pinal Payment Und iM] é ’ 
If wu K require ser 84) c B a . 

tially completed, a3 determised by the Commissioner, ‘tne 

Shall estedlist an escrow fund, in: s a md £16 : 

requl » © cove * cost b Comp. x. £ * 

concur in the making Of the peyment of ¢ final advance Ulver . 


TICLE 17 - Payment and Performasce Bonds 


The Contractor shall furrieh the One j : jer at or before the Bulléding Loan Agrre- 
ment Closing cetween the Owner and the Lencé with five coplea of an executed na the amou 


of. SI STEEN MILLION £ZBICHT. HUNDRED THOUSAND = © = =< 2 —— — 
cg_46, 800, ‘ 00.00 as security _f the payment of ail sons performing lebor srnien- 


ing materials in connectio ith this Contract, and an executed bend in the amount of —— 


_SIXTEEN MILLION EIGHT HUNDRED THCUSAND - - - - - 


5 900.¢ 
(g —2&,800,000.00 stg wecury the 
forme of bonds and having as gurety or su: 
and the Division. 


this Contract, prepared on such 


ear @6 are approved by ‘he Lender 


ARTICLE 18 - Pa t of Building Loan Advances to Contractc 


he Owner agrees to pay over to the tractor all payme S$ on @ unt of all ite fered 
by ct prompt spon receipt tr tr the Lenger provided the Contractor i Lea 
ce y t ive y c a a or 
If re ste y the iv f the er 4 ized exeout 3, 
t 3 other i wonrs, & é t pay e The shall glve 
5 ‘ f the ane f<« f 
ARTICLE ily + Compensation for Contractor’ a ree 
ne EIGHT HUNDRED mcerse 
‘ y Su —_— —_- ---- -r-*——o—--_—- - _- — - 
, ~800,009.20_ _) incluéged in’ the e specified Contract Price, shall e th 
ntracto the foll item tractor's f ne office irhead 1 ith 
i nstr f the t ycell % a s ste ; xD 68, 
« Contra s legal anc accounting l 
ARTICLE 20 - Audits and Determination of Savings Under Contrr 
Aichi enty (20) days after comp lo ¢ the Project, but prj to the final pay for 
Li the Ww equired hereuncer, the Cont iv r a ¢ ion a 
sit pret vy the Contractor's Certifiec j stant, t g in detail ' ak 
40S, ; L hneretofo: ar fr f 
wt Owler € performance of this Cont SC.O4 r 
wus paid i “a f » se for f wet 
pect to w or v C a “ 
arreg vy Owner in connection with this tract, including change oraers 
ut exclusl¥ inc by t ntra for @ p set forth tn article 
. enaas ELGHT i RED THOUSAND °° © © = = 
19 herein thure shall be added the sum of. (T WUNDRED THOUSAND © = ee 


% 00 00 
800,000.00_ yer the coste end expenses 
set furth in Article 16 herein, whether euch costs ana expenses be more or ‘eos then tne oaid an 


—— - — -—-— ($ 


EIGHT | 


NDRED THOUSAND - - = - - 


(¢ .. 800,000.00... ). The total of tie foregoing sums are hereafter in this article 


OR 
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of the original Contract Price pro- 


r and tne t ” aS agreed to Dy the pariies 
a y tr umissione h ‘ the "total cost of Work," tne 
tt excueds e *"tocal cos 4 J be consicered a saving. The 


any surety shall not be liable 


the Contractor's costs and savings hereunder shell 
unless within thirty (30) days after the 
shall notify the Division in writing that the da- 
such event and within a period of thirty 
ctor may, each @t its Own expense, cause 
by an accountant o own choice certifying the total costs, charges and 
and hereafter paid end/or incurred by the Contractor and/or the Owner in 
tn tract, but exclusive of all sums pald and/or incurred by the Contrec~ 


ipon the parti 


fortn in Article 19 herein, with respect to which no audlt shall be made 
Gays after the completion anu delivery thereof, the parties hereto are 


U savings, if any, the items in clspute including eny dis- 
luded in this Contract, shall be submitted to arbitracion 
ration Association. In the event the Owner 
audit, then any matters may proceec to urbitra~ 


is here et the audit of the Division as its om fu! the 
r fs ar to any arvitration shall be hinding upon Che 
parties heretc, if accepted by the Commissioner, who coes not intend to surrenaer any of fis 
e nd t Private Housing Finance ww notwithstanding any provision in ay 
ntract ts t ontrary. The cost of such arbltrr.cios. stall be borne equally by 
Jen or ra Sucr nd/or arbitration expenses incurred by the Contr.:<to 
aa Uy ee re Ue 
that the representatives of the Division shell nave full and ire 
d » dur work{nd to all b s of account and records of the Contrac- 
P work G this , including tne right to mere photostutic copies of 
trenscripts from such boon. of accour ind records and related 6nd Bupportl .” 
mts end statements, Including but not liinited to bunk statements, checks paid by Dénks 
checkvouKn stub che Contractor agrees to maintain saia books ena records 4( sip tcecaetireamainaie 
ae 3000 MARCUS AVENUE, LAKE SUCCESS, ny 11040_ ee eee ee aie: 
Faciiitl for the Auditor shall be provided Inclucing @ desk, chair, adding machines, ond 
iephone at the dg aduress of the Contractor and at the office of the Owner, 
Separate dank ac as presc ad vy the Div or Lender and Books of account end 
cord tial] ve by the t tor In ct c mn with this Contrac Entries chal) 
be mad erein with cespect to any other job of the Contractor. The separate DOOKS of ac- 


need not be limited to: Generél Ledger, Cash Receipts Book, Casi 
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Disbursements, Voucher Register, Payroll Register, Insurance Register 1nd Contractor's Ledger. All 
disbursements under this Contract shall be made by check f the separate bank account or accounts 
established by the Contractor. No deposits therein or »¥ idraxals therefrom shall be made by the 
Contractor with respect to any other construction jat he Contractor shall use the Uniform System 

f Accounts prescribed by the Division in‘*the Accountiig Manual for Limited Profit Housing Companies. 


For the purpose of determining savings, ‘if any, the "total cost of the Work" shall be determined 
by the Division without regard to the no un with respect to the Contract Price of this 
Contract provided that nothing herein contained shall be deemed to limit the rignt of the Division 
to determine whether or not any item of actual cost is properly includible in the “total cost of the 
Work, " . 


ARTICLE 21 - Contract Under Private Housing Finance Law 


The Contractor understands and recognizes that the Owner and this Contract ar@ &u t to the 
provisions of the Private Sing Finance Law and the 38, regulations and eupervisio of the Com- 
missioner. It is further agreed that this Contract shall not become effective prior to approval 


thereof by the Commissioner. . 


4 


ARTICLE 22 - Sale of Notes by the New York State Housing Fi Agency 


ood and agreed by all partfes to this Contract that this instrument shall be binding 
notwithstanding that there may ba a sixty (60) day delay in the sale of notes by the New York Btate 
Housing Finance Agency, after the closing of the Building Loan Agreement, to cover the first construce 
tion draw-down. 


ARTICLE 23 - Sole Agreement of Parties Contained in This Contract 


It 1s agreed aad understood thet all und dings and agreements heretofore had becwcon the 
‘ties hereto are merged in this Contract whic iy and completely expresses their @ 
s Contract shall not he modified or amended cept by written agreement, between the ; 


proved by the Commissioner. 


Captions 


‘ontract are inserted only as a matter of nvenience 
describe the scope of the intent of this Contract, 
any Article thereof. 


IN WITNESS HEREOF, parties hereto have sted this Contract as of the day and year first 
abeve set forth. 
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A. Taatial rvey 
1. The ayor's fleld work must De performed with transit and steel tape and ite accuracy 
: ea by & ClivseeG yeree, wherever possible, according to the following standard: 
Locality Maximum Error of Closure 
DB iccvicinsnisines aieastacebanes ssvnee 2% LOOC in 15,000 feet 
burban and country sreas, woe 2% £00t in 10,000 feet 
Mounteinous and rugged terrain.....cseroee 2 TOOC In 3,000 feet 
All measu be in accordance with the United States Standard, except in those 
cases where mapped their 1 


sical establishment, produce a standard of their own. The 


o 
a) 


suddivisions shoulda contain all the data necessary 


of the cal figure represented by said lines, that is, @li 
directly or by Dearings and where curved, elements of the curve 
the radi and the length of curve, together with the bearing and 


§ 

ty or village lots and plots, distances to the nearest inter- 

must be given and where conditions and layout permit, the distance to the inter 

in doth directions from the surveyed pr 
0 


hould be indicated 


mises, The bearing of the nearest inter 
on surveys of large plots and acreage or farms, names of @c- 
n a large tract should be related to one 
eraDly by distance along 4 street. 


should de given. Survey 
of the exterior lines of the trect pre: 


of parcels with 


& 
< 


%, when tie parcel surveyed ie laid out on @ filed map, survey Must designate the ticle of 
.1@ map, file uate, map mumder and lots and blocKS of the premises. In any case when all or any 

f the parcel is or was shown on other filed imap Or maps = whether, existing or jwanh= 
oned = euch lot, street and map 


Streete and lot lines are identica. w 


th ano nap, @ notation to that effect can iv made. 


4 Woe possible the bearings giver shou.id roter vo the decd meridian or at all ev & must 
G referred to come well fixed line co tat Ley may be re-established with accuracy. Wise the 
wo differ w doth. Mugnoetic beariugs should bo avoiaed. 
Th f possession, along the doundine lines whether fucce, wal 


must be stated and the location thereof careliiy given 


i tption lines. Where there 16 ho physical possession the 
NO Dhysical bounds." 
§, The character and location of 411 Dduildings upon tne plot must de shown and thelr loca- 
ton given with referenca to boundarics, Proper street numbers should be shown wherever .vall- 
010, On @ <a Surveys buildings reimute to boundary lines may be Dp. vted to scaled posi ion. 


of all Kinds created by roads, riylits of way, brooks, drains, telegraph, elect..c or 
clapnone Lines, et¢., OM or acrose tro property should be noted and located, Surface tn leatione 
14 aleo t% ssOwi. If the property ve absolutely vacant, the survey 


su0uLG Boar Lio SlLalemunt "Vacant Property." 


‘ Geregroi.is easements snc 


, All bulleingo or fences on adjoining lands within seven (7) feet of the referenc: or 
record Lines snould be 6hown ana located, enc all encroachments of eaves, cornices, Dlinis, wlC., 


6. The nature, arecter and location of all walls (independent, party or otherwise) at or 
sy boundary lines must be given. Location of both sides of party walls should de shown. It 
building on premises nes no independent wall but uses any we@ll of adjoining premises, thia con~ 

dition sould de shown and explained. The same requirements apply where conditions are re- 
versed. All encroaching structural appurtenances anc projections euch 4S... + fire escapes, 
bay windows, windows that open out, flue pipes, stoops, areas. . + ateps, trim, eto., by or on 
acjoining property or on abutting strects must be indicated with the extent of such encroach= 
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DEENUM No. 3 BJs fr 
ADDENDUM No. 2 8/5/74 


12 - Change Orders, Proce Yders, Written Authorization, 
und OS, delete.in its ¢ . Substitute new ARTICLE 12 as follows: 
ICLE le = ¢ Orders, Wratten fu a4 ions 
‘ + Qmer, without invalidating any time male changes 
=) wigd vt os: or by by written order. 
ence " that tr on the aporoved 
Q ws and i to be by the Contracvor 
& ne e shell be first 
a creed om dr 1 
oner - Design and Construction. 
. extra work, whether or not the Contract Price is increased, is 
sub-contractor, the Contr shall not pay such subcontractor 
> be recognized as part of the amount of the Change Order, & Guin 
ifteen per cent (15%) of the cost of the net additional work as 
he subcontractor's overhead and profit. 
Only on a Change Orde ror. whieh inereeses the Contract .+.ce, 
she Contractor shall be «llor 5 equal to six percent (G%) of the ne 
: muni os such Change Ordez whe t ad* and Profit, where the 
. *k ig nerZormed by a subcontreac vo: subcontractors. 
the Contractor with his own siel 
force, recent of the net amount of such Change 
a Cre i 411 be allowed. 
all costs 
arges and expenses, 
ae: to incorporate she extra 
CO, ce, i 
» ete: of for« 
puent, incident 
pense, evc. 
i In the e detevitined or agreed upon at’the tine 
changes in th C uired to be pexforme Written suthe- 
pronosed changes. Weitten Authori- 
ssion of Change Orders to the Divisioa 


Viori:. If the procedure as outlined 
extva work may be dis- 


cn.as 


issued for extra work 9% delete work pursuant to the terns 
) f the amount, if any, by which 


dicate on the face thei 
by and the auwounts or maxinua amounts 


recomnized as costs, charges and expenses, to the 

e Contractor and/or the Omer in the performance 
subcontracts shall be adjusted, 
aa CONSTRUCTION CORP. 
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| MEMORANDUM INCORPORATING FINDINGS OF FACT AND ORDER OF JUDGE 


: 
| 


DOOLING DENYING MOTION FOR PRELIMINARY INJUNCTION. 
| uwrrep STATES DISTRICT COURT 
} EASTERN DISTRICT OF NEW YORK 
| nc abe eS Be ee oO oe mw we 
1 BAY RIDGE ACTION COMMITTEE, INC., te © 477 
} et al., : MEMORANDUM INCORPORATING 
t . Plaintiffs, FINDINGS OF FACT 
| -against- : and 
| ORDER DENYING MOTION FOR 
| THOMAS EKELAND, et al., : PRELIMINARY INJUNCTION 
Defendants. : 
ee ies og area we ana 


| Appearances: 
PATRICK J. MURPHY, Esq., for plaintiffs, 


PROSPER K. PARKERTON, Esq. (DAVID G. TRAGER, Esq., 


United States Attorney of Counsel) for the Regional 
Administrator, U.S. Department of Housing and Urban 
Development, and the Secretary, U.S. Department of 
| Housing & Urban Development 


| 
| 
| ARLENE SILVERMAN, Esq. (LOUIS J. LEFKOWITZ, Esq., 

| Attorney General, and SHIRLEY SIEGEL, Esq. of Counsel) | 
| for the New York State Housing Finance Agency, LEE 
GOODWIN, as Commissioner, New York State Division of 

: Housing and Community Renewal 


CARL E. PERSON, Esq. (J.M.SUSSILLO, Esq., of Counsel) 
for defendants, SHORE HILL DEVELOPMENT CORP., 
SHORE HILL HOUSING, INC., LU-MED HOUSING, INC., | 
LUTHERAN MEDICAL CENTER, INC., THOMAS EKELAND, 

| GEORGE ADAMS and HOWARD SMITH 


i NEIL F. LOVIT, Esq-, (W. BERNARD RICHLAND, Esq., 
Corporation Counsel, of Counsel) for Municipal 
Defendants 


' DOOLING, D. J. 


Plaintif::s commenced this action on April 1, 1975 for 


declaratory and injunctive relief to prevent the completion 


| of the construction of an apartment complex for the use of th 


SENT ain ge. Fe her con. ah 


ase pab artisans aes esis vie , 


| 


| 


| 
| 
teem eenrenieitaints nein ranneiaseasttemianci iam eee t + 
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elderly at 89th to 9lst Streets between Colonial and Shore 
Roads in the Bay Ridge area of Brooklyn. The ground on which 


relief is sought in this Court is the alleged failure of the | 


Department of Housing and Urban Development (HUD) to comply 
with Section 102 of the National Environmental Policy Act | 
(42 U.S.C. 4321, et seq.). 

The role of the Federal Government in this project is | 
limited, as will be seen. That federal participation in the 
project followed upon a Special Clearance by the Environmental 


Clearance Officer of HUD based on a finding of inapplicability 


| 


and a finding that there was no significant environmental 


impact. (HUD has not said that the project involves no major 


| 
| 


federal action.) Accordingly no Environmental Impact State- 
ment was prepared. 

Plaintiff's principal complaint is that the Special 
Clearance was and is inadequate and insufficient to support 
the administrative action; that it is not founded upon a | 
reviewable environmental record nor upon adequate review of | 
environmentally significant factors; that no notice was given 
to parties known to be interested in the project and no 


opportunity was accorded to them to be heard or to make ony 


missions with respect to the Special Clearance; and that t 
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| Special Clearance and supporting documents themselves were 
| not made publicly available as, plaintiffs allege, is re- 
quired by Section 102(2)(C), last sentence. See, with 


reference to giving notice to the public of the proposed 


major federal action before a threshold determ‘nation respect 


ing "significance" is made and an opportunity to submit 
relevant facts which might bear upon an agency's threshold 
decision, Hanly v. Kleindiest, 2d Cir. 1972, 471 F.2d 823,836. 


I 
The Shore Hill project for housing aging persons epparen 

ly originated as early as 1970. The site of 2.7 acres - a 
remarkably large parcel of land to become available in this 
long-settled part of Brooklyn - had been occupied by a child 
care institution housed in a former mansion; the structure 
was destroyed by fire. In 1967 Lutheran Medical Center 
acquired the property for $1,600,000, with a view to building 
a new unit of its facility, located some 45 blocks northerly 
of the site; later the Lutheran acquired, on uniquely advan- 
tageous terms, property much nearer to its principal unit, 

| and it is using that property for the planned expansion. The 


Lutheran, then turned its attention to the proposal to provide 


|housing for the aging. 
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Application was made under date of March 18, 1970 to the 


| New York State Division of Housing and Community Renewal 


(DHCR) for mortgage financing, and the Division contracted 
for that financing with the Lutheran under date of November 28, 


1974. The contract provides for $22,550,000 of mortgage 


| financing, to be arranged by the New York State Housing 


| Finance Agency with funds borrowed from the private sector. 

i 

| From the beginning the project visualized only housing for the 
| 


aging and use of the subject 2.7 acre Bay Ridge site. That 


| 

| site and its utilization for that general purpose have been 

| 

| the defining constants of the project from its beginning. The 
Bisa dees faced have been abandonment of the project or modifi- 
cation of its design and magnitude in buildings and number of 


dwelling units. Obtaining interest reduction payments through 


| HUD pursuant to Section 236 of the Housing Act of 1937 as 


amended (12 U.S.C. 1715(z)-1) was evidently contemplated from 
the outset, and the sponsors recc. ized that the project would 
have to clear the National Environmental Policy Act (NEPA) 


hurdle. 


By early 1971 DHCR had reviewed the project through its 


| seine’ The project then was a 22 story apartment building 


oe il LA@&@ 7a 
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to contain 663 dwelling units. In that form the project was 
reviewed bk, the Planning Commission of the City of New York, 
on May 4, 1971. No violation of the zoning law or other 

| local requirements was found and a public hearing held on 

| October 11, 1972, resulted finally in approving the proposal 
under date of October 11, 1972. At that point HUD executed 
in favor of the Housing Development Corporation that had been 


formed for the project by the Lutheran an Approval and 


| 
| 
| 
Reservation of Contract Authority, pursuant to Section 236, 
to make interest reduction payments to the owner at the rate 
of $848,220 a year. However, in consequence of objections 
voiced at a public hearing held by the New York City Board 

| of Estimate in March 1973, it was recommended to the Lutheran 
and DHCR that the City Planning Commission reconsider the 
proposal. 

Some months later a revised proposal for a single 16 
story building of 667 dwelling units was made tr subject of 
a further public hearing. After consideration of the 16 stor 
project at the City Planning Commission hearing, the proposal 


was again revised, reaching substantially its present form - 


| a project for two 14 story buildings containing a total of 


557 units. 


| 
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The new and reduced project was submitted to the City 


} Ee arennnees POearrar ey eet hoe 


Planning Commission on November 13, and the public hearing on 
it was held on December 3, 1973, to consider both the project 
| and the special authorizations necessary for such a project. 

| The City Planning Commission approved of the project (Exhibit 


| A) and granted special permit authorizations (Exhibit B) 


following the hearing.: The Planning Commission approval 

| described the project as including two residential buildings 
14 stories in height and a one story community facility build- 
| ing, the 557 dwelling units to be comprised of 319 efficiency 


type apartments, 237 single bedroom apartments and a single 


two bedroom apartment (for use of the superintendent). The 


| project is recited as conforming to existing zoning regulation 
for a non-profit residence for the elderly, and it recites 


| that the community space to be developed within the project 


| includes a health facility and rooms for arts and crafts, 
games, community assemblies and a library; that outdoor 

| and 

| recreational space is provided;/that community facilities 
| 
| 


| include bus and subway transportation, and a shopping area 


i| 
ll within two [long] blocks of the site. The Commission report 
iH 


ee the adjacent Shore Road Park as a recreational 


| 
| 
} 
| 
| 
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resource in addition to which it mentions the Fort Hamilton 
| Senior Citizens Center somewhat more than a mile distant 
| (accessible by bus), Dyker Beach Park and a public golf cours 
about a mile from the project site. (The site is just northex- 
| ly of Fort Hamilton, and, of course, the Verrazano-Narrows 
| Bridge.) The City Planning Commission approval described 
| briefly the earlier project for a 22 story building for 664 
units and a second proposal for a longer and lower building 
(667 units in a 16 story building) which had been made the 
subject of the June 11, 1973 hearing, and noted that at the 
December 3 hearing there were two available proposals, one 
for 653 units in two 22 story buildings each with a ten story 


wing and the 14 story proposal that was approved and which | 


zations that were heard in opposition to the project as well 
as those which favored it and instanced as objections that 


superceded the other. The approval document noted the organi 
were made at the hearing 


in an area such as Bay Ridge where low- 
rise buildings predominate; a low-rise 
alternative would be more appropriate. 


i 


"1, A high-rise building is inappropriate 


| 
| 
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‘Ris high-rise building would be a fire 
hazard to the elderly. 


“3. The location of the project is too 
distant from shopping and transportation." 


The report recited thai those favoring the project at the 
hearing emphasized the need for decent living accomodations 


for the elderly at reasonable rent, the existence of many 


elderiy people needing such habitation in the Bay Ridge area, 
and the fact that fire hazards in high-rise buildings existed 
in many structures nevertheless suitable for residence. It is! 
noted that the Commissioner of the New York State DHCR and the| 


President of the Lutheran spoke for the project. In its 


| "CONSIDERATION" the Commission observed 


"The proposal under consideration today 
was developed to meet the basic concerns of 
area residents. It is lower than the others 
and significantly less dense, containing only 
557 units in two 14-story towers. This is 
approximately 100 units less than the 
existing zoning would allow. The 14-story 
height will result in a building similar 
in scale to the large apartment along Bay 
Pazkway just to the north. 


"The 14-story structures follow the street 
lines of Shore Road and 9lst Street to fit 
better with the surrounding community. Care 
was taken in the site arrangement to retain 
useful open space and to place the structures 
so that they would have the least impact on 
the path of light or air to neighboring 
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buildings. In addition, a one-story community 
facility is being provided as part of the 
project. 


"Nhe course of the development of this 
alternative has been a history of consultation 
with the community. Four public hearings were 
held, two of them in the community. The Chair- 
man of the Commission met with members of the 
local community board on numerous occasions, 
in the community, both before and after the 
public hearings. Every community concern has 
been heard, analyzed, reviewed and given full 
consideration. 


"Clearly, the project is not as low as 
many people in the area would like. But we 
would point out, it is not only much lower 
than when it began (and much less dense) but 
that it is significantly lower than the build- 
ing a orivate development might reasonably 
(and legally) be anticipated to construct. 

The site could easily be developed with a 
25 to 30 story residential tower -- instead 
of the 14-story development. 


“Another concern expressed at our hearing 
was that the buildings would not be safe, but 
would be fire traps. The Fire Department does 
not anticipate any unusual difficulty in pro- 
tecting such a structure. In addition, as 
added insurance, ‘the develope ‘3 agreed to 
incorporate into the project ‘al safety 
features not required by the Buisding Code 
for fireproof construction, such as a smoke 
alarm system, an elevator override and command 
system, and an emergency generator. 


"In sum, the development has been care- 
fully and sensitively planned and designed." 


140a 


MEMORANDUM 


TG | 


The Commission noted that the project would, by increasing 
the supply of housing, facilitate the clearance of sub- 
standard areas and thus conform to the overall plan for 


providing housing facilities for persons of low income and 


for reconstructing 


end rehabilitating substandard and in- 


| sanitary areas of the City. 


In January 1974 the City Board of Estimate approved the | 
project. 

The communications attached under the "B" tab of plain- 
tiff's motion papers give a very clear idea of the plaintiff | 


committee's opposition to the project, starting at April 18, 


1973. In the earliest attached communication the committee 


| 


|| expressed opposition to the 16 story project, denouncing it | 
{| | | 
| as drab, cramped, depressing and worse than the despised 22 } 


|| story predecessor; the Committee charged that the sponsor | 


| refused to propose, for example, a 12 story, 250 foot building, 
| 
|| providing standard apartments at least 900 feet square; the | 
' communication intimates that the motivation of the Lutheran | 
is to rescue its investment in the land. At May 30, 1973, | 
| 
| 


Chairman of the City Planning Commission in particular criticism 


ts a ae 


the plaintiff committee's counsel appealed directly to the 
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| of the 16-story structure as 120 feet longer than the 22-story 


structure first proposed; the letter asserted that over 10,000 


| 
Bay Ridge residents opposed Shore Hill as hazardous, insecure 


| cramped, and isolated housing particularly for the elderly of 


| the community, and it argued that only housing that was 


sufficiently spacious, safe and in harmony with the community 


| 


| could be accepted. By a communication of June 25, 1973 the 


| plaintif ¢ committee called upon the Lutheran to donate the 

|| lana to the project and forego its profit; the communication 
attacked the project as too costly for each unit., and asserted 
that a high rise building over 8 stories would involve a 


distinct fire hazard particularly for elderly occupants; that 


fire department equipment is inadequate above 8 stories; that 


ia security against crime was provided; that no medical or 
social services were included in the rents proposed, and no 
funding was provided for such services in the building; that 
| rents were bound to rise above projection and would become 
ae uncontrolled; that maintenance and sanitation were 
inadequate; that the elevators provided were inadequate and 
jthat the parking space was inadequate. A letter in the same 
{ 


period addressed to Senator Buckley and to the Secretary of 


|| HUD requested a denial of Section 236 subsidies charging that 
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Shore Hill was inferior housing at extravagant cost that 


jwould subject its occupants to unacceptably high risks of 


criminal attack and fire hazard, and, in its size and density, 


|would be environmentally disastrous to the community. By 


'letter to the City Planning Commission of October 16, 1973, the 


Committee's counsel protested the November 7, 1973, hearing 


jdate as not allowing time fer preparation. On October 23, 


|1973 the plaintiff committee's counsel addressed a letter to 


Governor Rockefeller asserting that the specific area in Bay 
\Ridge was "a community of single family homes," and that in 


| 
| 


jit "the Housing authorities, in league with the sponsor, | 


| [sought] to build a grotesque and overwhelming high rise, 
liaise bide of two 22-story buildings.” A release of the 
iplaintife committee dated October 23 (a copy of which was 
levident ly enclosed in the letter to the Governor) returned to 
lene attack on the Lutheran's motives, referred to "watergating" 


‘Bay Ridge, and "condemn [ed] the silent conspiracy which 


worked out the grotesque proposal for twin 22-story buildings 


iwith 10 story wings" as a "brazen affront." A further release 
of October 29 of the committee continued in the same vein. 


A letter of the plaintiff committee's counsel dated 
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ovember 13, 1973, to HUD at its New York office referred to 


having sent to HUD under date of October 16, 1973, an outline 


H 
of some specific community objections to granting a Section 


236 subsidy. A letter of December 7, 1973, addressed to each 
lot the City Planning Commissioners challenged the soundness of 
|{the Shore Hill financing, arguing that rental levels would be 
such as to exclude qualification for HUD subsidies under 


section 236. Predicting that rentals would have to rise over 


\ 


the years and thus would automatically oust the original 
tenancy, since the elderly have a flat income curve, counsel 
ra the committee argued that either rental subsidies from a 
presently unknown source would have to be found or the buildin 


since, 
jbe diverted to a new use. 4H the letter asserted, unsubsi- 


laizea tenants would not pay for such cramped and unattractive 
| would 


aren the high rentals that/have to be asked if the 


project were to be financially feasible. A switch to multi- 


| 
| ‘family, low rise housing "not altogether unlike" that planned 


for Northside in Brooklyn, was urged as a possible alternative 


proach to providing housing for the elderly while preserving 


| the surrounding community. A further release of the plaintiff 


] committee after the December 1973 hearing reiterated approval 
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lof a low rise 250 to 300 unit project to meet tne legitimate 


Pees ROSS 


ineeds of the elderly in the community who are pressed financia 
|More specifically, the plaintiff committee regarded low-rise, 


|| multi-family or garden apartment complexes as admirably suit- 


es 


| able to serve the interests of the aging and the community. 
{ 

| The State of New York DHCR tendered its final application 
| for Section 236 interest subsidy for the Shore Hill project 


| under date of March 11, 1974. The application included the 


| applicant's environmental information on Form ECO-1 (HUD 
\ 
| Departmental Policies etc. 139041,C.2, Sec.5a(7) and Appendix | 


|C-1, 38 F.R. 19,185 and 19,191). The data furnished are very 


| 
| 
| 
i 
| 
| 
| 
j 


| detailed, and would appear, for such a familiar type of oles 4 
| 
| to cover every imaginable kind of information that could throw| 


|| light on the possibilities of environmental effect from the 
| 


| physical, social, demographic and safety viewpoints. 
| 
| 
! 


| Not because of their environmental significance, for 

{ that remains the inquiry, but because of the points of 
|critician made by the plaintiffs, some parts of the submission 
I shoula be particularly noted: 

(a) The project provides 112 on-site parking space 


| 


| for the 557 dwelling units. This is within city standards, an 


| 
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‘bemeaniie though necessarily slight to date, indicates that 
! 


it is probably in excess of need for a project for the elderly 


(b) As to the general location the submission 


— states that 
| 

| “The project is located in the southwest 
section of Brooklyn, in an area of low 
and high rise residential buildings. It 


| is in close proximity to Shore Road Park 


and because less than 25% of the land 
(2.7 acres) will be used for the build- 

ings the remaining landscape design will 
| give a park like atmosphere to the entire 
| site." 


(c) As to land use in the area, the submission 
correctly states that 


"The area surrounding the site is 
generally composed of low rise 2-3 story 
private homes to the North and East and 
high rise 6-10 story apartment houses to 
the South.” 


(Immediately to the north there is an 11 story apartment 
building. ) 

(ad) As to the infrastructure, sanitary and storm 
| sewage and electricity were emphasized «in plaintiffs’ con- 


tention. The submission stated that sanitary sewage would be 


| disposed of to existing adequately sized combined sewers, that 


solid waste refuse would be disposed of by compactors and com- 


—_— machine, with cartage by the City Sanitation Departmen 


| 
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that storm sewage and drainage would connect to existing 
adequately sized municipal sewers and that the electricity 
would be supplied by Conslidated Edison. 

(e) Plaintiffs emphasized that there had been no 


|}on site detailed and exhaustive study of air quality problems. 


| On this point the submission indicated that the existing New 
| York City Air Quality Control Board (Environmental Protection 


Agency) records indicated that in 1973 air in the area was 


satisfactory 63% of the time and unsatisfactory 37% of the tim 


i that there had been five air inversions in 1973 and that the 


| compactors for solid wastes, and that, in consequence, the 
| 


|| project would not noticibly contribute to air pollution. The 


| 
| relevancy of any further study of air pollution for a resi- 


dential project in such a setting does not appear. No novelty 
of land use was being introduced that could create an air 
1 
|} pollution problem. 


| 
| 
project would use No. 2 fuel oil for heating and solid waste 
(f£) With respect to noise levels the sibmission | 


|| stated correctly 
| 
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"The project is not in the traffic 
pattern of an airport. highway or 

open subway. The local streets are 
used primarily for non-commercial 
traffic. Therefore posing no vibration 
problems. Construction of the project 
is designed to reduce noise impact to 
the tenants. The floors are 8 inch 
concrete slabs covered with wood flooring 
and sound attenuating underlayments, 
designed to reduce impact and air borne 
noise passage. Elevators, compactor 
shafts and door assemblies will be con- 
structed with sound attenuating 
materials.” 


(g) The submission correctly, if very generally, 
Ys 


describes the community in which the construction will take 
place in the following language: 


"The community is made up largely of 
| working middle class. Twenty-five 
percent of the population in the area 
| of Bay Ridge is over 60 years of age 


| 


and contains many low income retirees. 

eee Less than 20 percent is under 
twenty. These calculations are based 
on 1965 revised census data and statis- 
tics published in 1972 by the New York 
City Planning Commission. The popu- 
lation is overwhelmingly, white ethnic, 
predominantly Italian, Irish, Sandinavian, 
Syrian and Jewish. The population of the 
community is approximately 120,000." 


(h) Plaintiffs emphasize the alleged failure to 


| 


consider alternatives. On this point the submission was 
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"Since the community need for Senior 
Citizens housing is overwhelming and 
no adverse impact on the surrounding 
area was indicated. no alternatives | 
were seriously considered. The actual 
design of the building was based on 
i dual criteria of aesthetics and cost 
limitations. This site represents 
the only large undeveloped and avail- 
able for residential use in the area." | 


"Alternative sizes and designs" were handled in the submission} 
| by stating the history of design changes and ending by saying 


|| of the final design that it was decided upon to “afford for 


the placement of the building for the maximum of light - air 


and open space and a lower density factor.” The passage 


| 
| 
| 


continued: 
"The City Planning Commission worked 
together with project architects to 
i explore all alternatives and ulti- 
| mately produce a configuration wholly 
compatible with the neighborhood. No 
adverse environmental impact is antici- 
pated.” 


(i) Generally as to “Adverse Environmental Impacts," 


| the submission was that 


"There is no long run impact to the 
| Community or will the project require 
additional services of facilities. 
| The project will benefit the community 
i by preserving the stability of the 
older residents being able to remain 
| 


in the area.” 
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Detailed census data from the 1970 census were presented; 
} 

| they showed (for seven health areas) the distribution of the 

\ 


\ , , 
| eiehaebnetices between owned and rented dwellings and the number 
| 


|| of persons per room; the data indicated that a one person per 
| 


| room average was the most frequent occupancy pattern, and that / 


lin none of the health areas were as many as half of the eT 
| units owner-occupied. The latter statistic may well be 

| accounted for by a high jncidence of two family houses as well 
|» of apartment houses. Census data were also given which 


|areas by numbers of persons living in one dwelling unit; 32% 


| 
| 
| 


( ‘ins the distribution of the population of the seven health | 
} 


lived two persons per dwelling unit; 23% lived one person per 


dwelling unit; 17% lived three pers~. per dwelling unit; 


114% lived four persons per dwelling unit; the remaining 14% 


consisted of the families (or groups) of five or more living 


together in one dwelling. The distribution of the population 


— 
——— 


‘by age groups was also shown for the City Planning district. 


‘The tabulation shows 17% of the population was over 65, and 


|32% was 55 or over. About 19% were children 14 or under, and | 


‘about 33% were people 24 years old or younger. Only 35% were | 


¢ | 


lin the middle years, 25 through fifty-four. 


| 
: | 
ene ee ere Nee 
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The specia l slear ance, effect ively Gated September 18, 


1974, was based essentiaily on the work of Frank A. Batstone. 
IMr. Batstone had recently retired from HUD; he was trained as 


lan engineer and had a long experience in City Planning. He 
i} | 
‘had been Environmental Standards Officer for a period of years, 


land at the time of his retirement was the immediate superior of 


| 


| 
| 
| 


| 


ilJames P. Flemming who was the Environmental Clearance Officer 
‘who signed the clearance of September 18, 1974. Mr. Batstone 
was recalled and did the study in the capacity of a consultant. 


The Special Environmental Clearance Worksheet and support~ 
i 
‘ing attachments (see 38 F.R. 19,192-19,193), some 13 pages in 


| 
all, center on locating environmental factors, revolving around 
‘the impact of imaginable HUD projects on the environment and 
lof the environment on the projects. The discussion is full at 


fair. considering the physical environment, the infrastructure, 


| 


traffic, transportation, energy demand, building height, air 
4 


quality, noise, anc, with respect to social environment, the 


questions of density,recreation, hospital facilities, shopping 


| Without paraphrasing everything that was said, essential- 


! 
| 
facilities and aesthetic environment. | 
| 
| 
| 
| | 


ly the conclusions arrived at were those predictably dictated by 
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ithe fact that 517 wek* residential units constructed on ample | 
bpace, with ample parking facilities, in a primarily residentiat 
brea do: not represent any intrusion of new use, any novelty | 
bf service demands on any public or private facility, nor indeed 
anything that is not inevitably and predictably a consequence 


pf putting vacant land to a conforming use in a built-up area | 


be a great city. Particular attention was given, obviously in 


the light of the high-rise controversy that had resulted in 


pemeet radical modifications of design and scope of the 


| 

| 

( project. to the matter of "density." It was noted that the er 

yas zoned (R7-1) to permit high-rise and proportionately high | 

density development, and that the zoning had brought about the | 
onstruction of apartment structures ranging in height from 

' and 7 to 11 stories in an area theretofore principally com- 

prising single and two-family residences. It was further noted| 

that the intensity of land use brought about by recent apart- | 
ment construction was considerable and that these apartment 

| 


buildings had much higher land coverage ratios than Shore Hill. 


While it was obser 2d that building on vacant land must by | 


| 


definition increase population density, it was further sated 
( | 


& 
\ 
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i that the residents were expected to come in some considerable | 
|part from Bay Ridge and thus tt redistribute rather than much | 
i 

| increase the area population as a whole. It was added that 
| | 
| under the zoning resolution it would have been theoretically | 
| 
| P ssible to have built a structure which would have produced | 


|The acreage density of 295 persons an acre was found to be 


consistent with city policy and not o& significant adverse 


ities, the neighborhood, and the infrastructure. 


lly on the history of design change as indicating a successive 


adoption of alternatives in response to community pressures 


| ana criticisms. The supporting attachment, in dealing with 
} 

| "alternatives," said that the HUD alternatives were limited 
to providing or withholding the interest reduction subsidy 


under Section 236 (quaere: see, however Schicht v. Romney, 


E.D.Mo. 1974, 372 F.Supp. 1270, 1273) and noted that the 


levels and a reduction in the supply of housing for low and 


| 
} 


environmental impact, particularly considering the age of the 


With respect to alternatives, the study relies essential 


result of withholding the subsidy would be an increase in rent 


12 1/2 times as intense occupation - 2,000 rather thah 796 rooms. 
' 


' 


reside:.ts and the nature of their demands on community facili-| 


} 


a 
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“Moderate income elderly persons in the Bay Ridge section of 


| 
Brooklyn. It was added that the social environmental benefits 
| 
| 
| 
| 


from providing federally subsidized housing in this area of 
Brooklyn, where there was a stated need, were considered 
beneficial and to outweigh whatever other minimal environ- 
mental impacts might be involved. It was said further 

(J, K) that potentially adverse environmental impacts had 
been dealt with by the scaling down of the original design 
and layout so as reasonably and appropriately to accomodate 


| 
! 
| 
| 


the project to the selected site. No aeed was seen for 


further modification (in view of the three earlier modifi- 


cations in design and scale of the project) in order better 


, hs , | 
to reflect neighborhood conditions and yet serve prospective | 


residents' needs while meeting zoning requirements. As to 

long range effects of the project (L) it was reported that it 
would not stimulate any long term development or population | 
distribution trends but, on a single project basis, would | 


simply introduce housing for the elderly into an area lacking 


such a unique facility despite a demonstrated need. It was 
| 


said that the project would not result in any irretrievable 
commitment of important resources, and that it was consistent 


' 
' 
! 
' 
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with the City's plans, programs, objectives and regulations 
and in keeping with principles of orderly growth, while 
meeting a critical housing need. 


The report discussed the controver3y caused by the 


original project pointing out that opposition had centered 


i 
around objection to a high-rise building as inappropriate to 


Bay Ridge where low-rise buildings predominate, the existence 
| 


of a fire hazard to the elderly in a high-rise building and 
the distance of the project from shopping facilities and | 
from transportation. The first and third objections, as can 
be supposed, had already been fully dealt with and were 
again briefly treated in discussing the objections. The 


fire hazard objection was discussed in terms of the wide- 

spread use of high-rise buildings throughout the City of New | 

York as residences and the complete compliance of the project 
| 


with building code air and safety requirements. It was then| 
said - 


"The Fire Department does not anticipate 
any unusual difficulties in protecting 
the structures. As added insurance, 
several features not required by the 
Building Code for fireproof construction 
have been added. These are a smoke alarm 
system, an elevator override and command 
system and an emergency generator." 
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The builder Fas testified that the building is a fireproof 


building which will have fire walls at 20 foot intervals 


throughout the building and fireproof partitions at 10 foot 
intervals. It will be supplied with a standpipe system with 
a hose connection and hose at each station on each floor and 
an auxiliary pump for water delivery. Plaintiffs suggested 
that the elderly population could not manhandle the hose of 

a standpipe system into service. However, the project is for 


aging and aged persons and the ages might be 62 and upward. 


It is not to be supposed that the aging population of the 


building would include the infirm to any great extent. A 
smoke alarm is provided in each apartment and in certain of 
the high fire-risk areas of the buildings a sprinkler system | 
exists. 

While provided essentially for security and emergency 
use, an additional safeguard against fire is the provision 
in each apartment of a neighbor alarm system. When the 


alarm is activated a warning light is lighted at a central 


station from which assistance can then be dispatched to the 
distressed apartment. 
The conclusion of the report expresses the view that, 


while the final project plan resulting from a series of 
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modifications made to meet criticisms directed at the high- 
rise development did not meet all the local objections, it 
had in its final form configurations compatible with the | 
neighborhood; the report concluded further that viewed 

against the federal, state and city objectives of providing 
decent, safe and sound housing in a suitable living environ-'| 
| 
ment, the project accomplished the objective without signifir 


cant adverse impact on the environment. 


As the ECO-3 worksheet indicated, it had not been 
artiicipated that an A-95 review from the local authority ith 
take place (see 1390.1, Section 5a(8), 38 F.R. 19,186). 
However, in addition to being approved by the City Planning 
Commission, as above explained, the City Hanning Commission 
was requested by the Tri-State Regional Planning Commission 
to prepare an A-95 Review for Shore Hill, and that was done. 
The Office of Environmental Impact of the City of New York, 
in accordance with the procedure established in Executive 
Order No. 87, made the evaluative review, and, while the tex 
was not presented at the hearing, under date of September 6, 
1974, the City Office of Environmental Impact revorted that | 


the project had been evaluated, based on the information 


$$ 


| 
| 
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| submitted, "as not having a significant adverse impact on 
| 
| the physical environment." (See Exhibits H and I) 
| 


With reference to infrastructure particular reference 
was repeatedly made to the adequacy of sewage disposal. This 


was the subject of particular inquiry to the City Department 


and it furnished the information on permitted flows in the 


9lst Street 12 inch combined sewer and the Colonial Road 18 


| inch combined sewer and also found, upon review of the 
sponsor's sanitary engineers’ data, that there should be 
changes in them; those changes the engineers undertook to 

make. This exchange was before the Environmental Clearance 


Consultant and the data supplied were used in his infra- 


structure discussion with the special note that the plans 


called for an on-site retention system under the parking 
areas which would hold surface waters (storm waters) and not 
release them until after 24 hours. 


| The history of the project, including particularly 


the modifications of it in response to public criticism 


and under the evidently watchful eye of the City Planning 


Commission and the Board of Estimate, resulted in presenting 


the project to HUD for environmental impact review as a 
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project the supposed impact of which had already been much | 

1} | 

| attenuated to meet public, and, very particularly, community} 
criticism, including those of tie plaintiff committee. 


II | 


+ 


i Plaintiffs contend in this Court (a) that the NEPA 


| procedures adopted did not comply with the law and were 
' 


precedurally inadequate; (b) that the project substantively | 
| 

! violates NEPA in that it poses grave threats to the health, 
| 


| well-being and environmental rights of the Bay Ridge community; 
i} 


and (c) that the sponsors and, apparently, the State authori+ 


| ties have resorted to deceptive and fraudulent practices and | 


proceeded on the basis of false, fraudulent and misleading 


information. 


The claims based on fraud and cognate charges revolve 
around the idea that the whole project had no genuine drivin 


force other than the Lutheran's wish to be bailed out of its 


expensive purchase of the 2.7 acres of Bay Ridge land. The 
Lutheran borrowed $1,090,000 against a mortgage to buy the 
| land in 1967. The fraud and related charges were not sup- 
ported by evidence, and are completely answered by the 


affidavit of Commissioner Lee Goodwin of the New York State 
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DHCR. The plaintiff committee's communications attached at 
tab B of plaintiffs* own papers thoroughly, if, perhaps, un- 
fairly, aired the charges during the procedures that ante- 
dated the March 1l, 1974, final application for the interest 
subsidy. 


Nothing whatever has been advanced to support the 


charges made in paragraphs 32 and 33 of the complaint (fraud 


in the Section 236 application). It would have been a happy | 


circumstance if the Lutheran had had the affluence and the | 


right to contribute the land to the project. The Lutheran 
is itself, however, a non-profit organization, and it,no 


doubt, renders a range of services to the indigent typical 


of non-profit hospitals, but it may be questioned whether 
the range of charitable uses open to it includes contributin 
capital to the financing of housing for the elderly some of 
whom might be indigent or at least in need of public assist- 
ance. 

Similarly, the allegations of paragraphs 34 through 
41 (fraud on the State and HUD in procuring the loan and 


subsidy contracts) are unsupported by evidence. 


IRESS REPLY TO cuPanaatlp gah be pierce > py sitter Ok Ge ——— 
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The reference in paragraph 38 to Section 8 of the 


and 

1974 Act,/to that Act,as in some way repealing or superseding 

| Section 236, is simply mistaken. Public Law 93-383 revised 
| 


the Housing Act of 1937 and did not repeal it, nor does 


Section 8 of the New Public Law (42 U.S.C. 1437£) supersede 


| 


action already committed under Section 236 of the Housing | 

| Act of 1937 (12 U.S.C. 1715z-1). ‘The same Public Law 93-383| 
which enacted 42 U.S.€. 1437£ (Section 8) also amended 

| 12 U.S.C. 1715z2-1 (Section 236) of the earlier Housing Act 

i of 1937, and even more specifically, amended sub-section ‘f) 

of that section by increasing its expenditure authorization 


| 
| 
| 


in the further sum of $75,000,000 on July l, 1974. 


| The complaint comes down to its paragraphs 42 through | 


44, taken as charging a failure to proceed correctly under 
NEPA and the implementing regulations and guidelines adopted 
under it. Plaintiffs’ affidavits reiterate essentially 
these claims of the complaint, alleging again in conclusory 
terms failure to comply with the procedural steps reguired 


by NEPA and contending (a) that the project gravely threaten 


the life and safety of the tenants and the surrounding com- 


a ES 


| 
| unity because of the lack of adequate fire safety equipment, 


PPE ASS 
~ 


ee 
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fire and smoke alert systems and other security systems 
necessary for an aging population and the surrounding home 
owners, and (b) that construction of the project will damage 
plaintiffs and the public by degrading the environment, 
destroying the neighborhood aesthetic and causing air, 

noise, water an@ light pollution and serious sanitation sewage, 
electric power and traffic disorders. No factual evidence 


supports any of these assertions. Their self-evident 


extravagance completely answers them as assertions. The wei 


of the motion is the alleged failure to comply with the pro- 


cedural requirements of the Act. 

The surviving points made and insisted upon are (a) 
that the federal defendants in granting the Special Environ- 
mental Clearance did not make any independent assessment of 
the environmentally relevant factors but relied upon second- 

and 
ary materials,/upon generalized published or otherwise 
publicly available data that had no specific application to 
the particular praject under review (see 1390.1, Sec.5a(3), 
(5), (7), 38 F.R. 19,185) and (b) that no public notice of 
the application was given by HUD and no opportunity was 


given to contest the propriety of granting a Special Env «on 


mental Clearance. Hanly, supra, 471 F.2d at 836. 


CCL: A = 
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(a) It was insisted that no genuine field study was | 
\ 
| made of the sewage disposal capabilities of the City system, | 
| nor of the police and fire protection available through the 
1} | 
i . : . 
| City departments nor of the air, noise, waste removal and | 
| 
traffic increase factors. Certain of these must be put aside 


at once as either trivial or not genuinely involved in an 


| | | 
| 

appropriate environmental survey. Internal fire protection | 
that is, the protection against fires supplied by structural | 
elements and in-building alarms was surveyed in the only | 
possible and intelligent way, from the builder's under- 
takings as represented to HUD. These have already been 


| deseribed and will not he repeated; they are self-evidently | 


| more than adequate. ‘he commentaries concerning police 


protection, fire department protection and waste removal are 
irrelevant. The suggestion that the opening of 517 modestly 
sized apartments in the Borough of Brooklyn could put a 

strain on the City police, fire or sanitation departments is 


so unsupportable as to call in question the good faith of 


presenting the point. The redeployment of police, fire and | 
sanitation resources in response to the ever changing demand 


of an ever changing City is a condition of the continuance 


| of urban existence. Moreover, the tenants will not be 


| 
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conjured from outer space but are expected very largely to 
| come from other parts of the community and of the City; it 


| would be all but impossible to show any increased demand for | 


| fire, police or sanitation services that was not compensated 


| by a dimunition in demand elsewhere in the systems. 


| The same is in a measure true of what is said dout 
| air and noise pollution. It can hardly be suggested waaiaiia 

¢ | that the addition of 517 small dwelling units on 2.7 acres 

of land overlooking the harbor in a residential neighborhood 


( could detectably increase air pollution in any substantial 


part of the ambience. The applicant and HUD both treat the | 
air pollution problem as seriously as they can manage; the | 
effort to find a possibility of adverse effect on ambient air 
proves futile; it produces only the impression that the item 


had to be dealt with because it was in the forms, no matter 


how ludicrously so in the circumstances of the present case. 
The one point that could be made usefully was made in 
| stating explicitly that No. 2 fuel oil would be used. To 


Fs 
7 | the extent that it ic suggested that it was necessary to 


| 
determine the air pollution levels in Bay Ridge in order to 
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avert any risks that the elderly were being settled in an 
unhealthy region, the suggestion does not merit consideration. 
However, HUD made a site visit, and to anyone who did so it | 


would be evident that, as New York City goes, the atmosphere | 
is markedly salubrious. The site overlooks a marginal park | 
L>tween the expanse of the harbor and Shore Road. At the | 
very margin of the harbor is the Belt Parkway, but no evi- | 
dence was adduced to indicate that it was used by silanes 
or industrial traffic. As can be seen to some extent from 
the photographs in Exhibit J, although they are certainly 


not intended for this purpose, there is also some greenery 


in the area along streets, and while Shore Road is now 
largely bordered by apartment dwellings, the back area is 
in the main a neighborhood of one and two family houses and 
small apartment buildings. After a site visit, no matte 
how brief, it would not be possible to justify the expense 
of ordering a detailed survey of air pollution in the area. 
Common sense dictated reliance upon the generalized data 
available through the City Environmental authorities. 


Plaintiffs' charges with respect to the absence ofa 


noise survey are imilarly without substance. Whatever may 
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or may not have been the genuine significance of the noise 


Saal 


| factor in the controversy over the Forest Hills project, 
nothing has been brought forward on the present motion to 


suggest the existence of a genuine noise factor. The streets 
| 


bordering the project, Colonial Road, 9lst Street, Shore Road 

| 

| and 89th Street are not free of traffic; few streets in this | 
City are. But they are not arterial or shopping streets. 


The Belt Parkway is a heavily travelled highway, but its 


distance from the project, not precisely shown in the evidence, 


sufficiently safeguards the apartment project from noise 


| 

1 

| 
intrusion. Al] this is patent from even a brief site visit. 
The project as a source of noise significantly affecting the 


neighborhood can not be regarded seriously; apartment dwellings 


| j 
| 
| 


in the area are numerous and are bound to increase in number | 
and size particularly along Shore Road. Nothing has been 
brought forward on the motion to indicate that it wovdld have 
been wise to mount a noise study. 


The sanitary and storm sewage and drainage matters 


were more than adequately investigated and checked, as 


indicated above. On electric supply, Consolidated Edison was 


sufficiently quizzed by HUD directly. Earlier ser\,ice ete, 


| 
| downs in the area were explained and the steps taken to | 
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supplement grid capacity and backup were stated. No excuse 


for further investigation was presented. 

The project's histéry and the detailed disclosures 
made to HUD in connection with the environmental clearance | 
procedures amply warranted HUD in proceeding as it did with 
a review of the kind and scope it made. 

Plaintiff criticizes the review report as merely 
accepting the submissions made in the applicant's ECO - l. 
The weakness of that assertion when put as an objection is 
that plaintiff suggests no information that belies any part 
of the ECO - 1 submission, nor indicates any respects in 
which it was misleading or inadequate. On the contrary, it 
gives every indication of careful and conscientious prepa~ | 
ration in full and fair response to a carefully designed and 
searching form. The response is neither superficial nor 
evasive. That the submission of such material expedited 
and simpliried the task of HUD does not furnish a ground of 
criticism. It can at most be said that HUD trusted the 
trustworthy. ; 

HUD is required to conduct an "independent environ- 


mental assessment and evaluation” (1390.1, Sec. 5a(7), 38 


F.R. 19,185), but that does not translate into a responsibility 
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for conducting exercises in supererogation. Verific 


ofthe ECO - 1] data is required (ibid.), but, again the 


Shore Hill submission was essentially a self-verifying 


disclosure readily and easily reviewed from an office chair. 
The independence of assessment and evaluation necessarily, 
lay not in duplicating field work but in exercising judgment 
| On the data. | 
Plaintiffs argue that HUD should have done all that 
is specified in Section 102(2)(C). The cases are clear, as 
is the very theory of the statute, that the requirements of 


(C) are applicable only after it has been determined that the 


agency is confronted with a major federal action and one 


1} | 
| that significantly affects the quality of the human environ- 


me:it. Only then is there the occasion to make a detailed ) 

| statement responsibly prepared on the five points included 

in (Cc) and to give public notice as required by 5 U.S.C.552 

(the Section of the Administrative Procedure Act dealing | 

with public information). Hanly v. Kleindienst, supra, 

471 F.2d at 830. | 
(bo) The federal defendants did not, in the language 


| of Hanly, give notice to the public of the proposed major 


eects tbas en 
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federal action, and an opportunity to submit relevant facts 
which might bear upon the agency's threshold decision. 
Plaintiffs emphasize not only the language from Hanly 


(followed in the almost exactly parallel Chicago Detention 


Facility case, Continental etc. Trust Co. v. Kleindienst, 
eT Pe eee eee ee eee i as | 
| 


N.D. Ill. 1973, 382 F. Supp. 107, in effect aff'd. First Nat'l 


Bank v. Richardson, 7th Cir. 1973, 484 F.2d 1369), but the 


controversia] history of the project as requiring the"notice | 
and opportunity to submit" procedure outlined in Hanly (see 
1390.1, Sec. 5a(3), 38 F.R. 19,185; cf. CEQ Guideling, Sec.6 | 
(a) (vii), (d), 10(£),(g), 36 F.R. 7725-7727; CEQ Directive, i 
40 C.F.R. § 1500.2(b)). | 

} 

! 


lt is difficult to understand the failure to follow 


the language of Hanty. It fis noted that HUD Circular 1390.1 


was approved and published after Hanly (38 F.R. 19182 of 

| July 18, 1973) and appears to omit the Hanly notice require- | 
ment. In another kind of case the failure to follow the | 
counsel of Hanly, at least in a project in this Circuit, 
could create a very serious problem. In the present case a 


! number of factors converge to prevent the omission from being’ 


fatal. 


| 
| i 
i H 
| 
| 
! 


oe te te eT TT ST LT TT. TTS TST thr: 
' 


169a 
MEMORANDUM 
eo 
In the first place, the main environmental battle was 
- and properly - fought out in the state and municipal arenas} 


ent for financial feasibility on the feceral interest subs idy| 


and the project, although almost certainly ultimately depend- 


was a state project of essentially local concern financed 
through a state agency under the direct oversight of the state 
Commissioner of the Division of Housing and Community Re- 
newal. The sponsorship was non-profit sponsorship. The long 
course of the wide open public evolution of the project | 
materially modified it in the direction of meeting <x deca 
criticisms, including those of plaintiffs. The ultimate 
resort to HUD, once the project had received state and city 


approvals, was well known, and the plaintiff committee's 


criticisms were transmitted to HUD in advance of the final 


references in it to a forthcoming meeting with HUD and to the 
letter of October 16, 1973, outlining objections; 


undated letter, also under tab B, to the Secretary of HUD 


| 

i 

} 

| 

| 

application (see tab B, letter of November 13, 1973, and | 
‘| 

| 

| 

! 


and to Senator Buckley may be the letter of October 16,1973). 
{ 
The clearance study dealt fully and fairly with the pitsiihee 


and bases of the criticisms, and, finding that the project 
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had been modified to meet the criticisms on a fair middle 
ground, approved it. The criticisms at their best were only | 
| 

marginally "environmental" in orientation; very Jaxgely: they | 
seem rooted in understandable but not countenanceable con- | 
siderations of bare neighborhood preference. And finally, 
the material advanced in the present proceedings, if placed 
before HUD in advance of clearance, could not in reason have 
commanded a conclusion that an Environmental Impact State- 
ment was necessary. 

It is necessarily concluded that it is unlikely in 


the extreme that plaintiffs will prevail in the case, and is | 


even less likely that, were they to prevail, it would be 


to an end more useful than to require a redrafting of the 

Special Clearance or the preparation of an Environmental 

| Impact Statement which almost certainly would have to reach 

the same ultimate conclusions. The motion for a preliminary 

injunction must, therefore, be denied. It is noted that the 

' project is already well advanced in cost and in physical 
progress. The State Housing Finance Agency has already 
expended $3,439,218 and the general contractor has been paid 


$1,492,868. Payments to the contractor continue at about 
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$350,000 a month. Any arrest of the project by injunction 


pending preparation of an improved Clearance or an "EIS" 
would tend to throw much work planned for July through 
September into the winter months, when costs for weather 
protection increase sharply, by an amount in the order of 
$75,000 a month. In these circumstances, it would be most 
unwise to grant injunctive relief in the absence of somethin 
approaching confidence that retracing the NEPA procedural 
steps would result in a different ultimate conclusion on 
environmental impact. On the whole record there can only 
be the opposite confidence, that the outcome will be the 
same because, despite the possible procedural defect, the 
plainly correct clearance decision was made. 

It is accordingly 

ORDERED that the motion for a preliminary injunction 
is denied. 
Brooklyn, New York 


July 25, 1975 
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 


INC. 


BAY RIDGE ACTION COMMITTEE, 
VINCENT DeANGELIS, FELIX CUCURU 
and PAUL LANG, 
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Civil Action 


-against- ’ No. 75 C 477 
THOMAS EKELAND, GEOKGE ADAMS, HOWARD 
SMITH, SHORE HILL DEVELOPMENT FUND 
CORP., SHORE HILL HOUSING, INC., “LUSMED NOTICE OF APPEAL 
HOUSING, INC., LUTHERAN MEDICAL CENTER, 
INC., NEW YORK CITY DEPARTMENT OF CITY 
PLANNING and JOHN ZUCCOTTI, as Chalrman 
of the CITY PLANNING COM AMISSION OF TH } | 
CITY OF NEW YORK, THE NEW YORK STATE 
HOUSING FINANCE AGENCY and HON. LEE : 
GOODWIN as Commissioner, NEW YORK STATE 
DIVISION OF HOUSING AND COMMUNI : 
RENEWAL, S. WILLIAM GREEN as Regional 
Administrator, U.S. DEPARTMENT OF ’ 
HOUSTNG & URBAN DEVELOPMENT and HON. 
CARLA A. HILLS as Sceretary, U.S. 
DEPA’TMENT OF HOUSING AND URBAN 
DEVELOPMEN', 
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aceon Hee wwe cee em meme ewes ee see eee seer x 


NOTICE is hereby given that BAY RIDGE ACTION COMMITTEE, 
INC., VINCENT DeANGELIS, FELIX CUCURU and PAUL LANG, the 
abovenamec plaintiffs, hereby appeal to the U. S. Court of 
Appeals for the Second Circuit from the order of the United 
States District Court For the Eastern District of New York 
donying the motion for preliminary 2 eaiaanag repute in 


this action the 25th day of iss) 1975 aay / 
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Attorney for Plaintiffs 
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425 Park Avonuc 

New York, New York 10022 
Tel. No. 212 - 371 - 5400 


Dated: August 14, 1975 


UNITED STATES ATTORNEY 


Pe OT ete ees United States Department of Justice 
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yr. 


EASTERN District OF NEw YORK 
#752012 FEDERAL BUILDING 
BROOKLYN, N. Y. 11201 


UNITED STATES ATTORNEY 


December 9, 1975 


Clerk of Court 
U. S. Court of Appeals 

for the Second Circuit ia 
Foley Square / 
New York, New York 10007 c 


Mr. A. Daniel Fusaro . 


Re: Bay Ridge Action Committee, Inc. Vv. Thomas 
Ekeland, et al., Docket No. 75-6076 


Dear Mr. Fusaro: 


Please find enclosed four additional copies of the affi- 
davits and exhibits of defendants-appellees Hills and Green 
which were served and filed in the motion for a preliminary 
injunction in the District Court and are a part of the record 
on appeal. The affidavits were included in the appendix 
but the exhibits were not. Because the special environ- 
mental clearance worksheet, which is located under tab six 
of the exhibits and was admitted in evidence on the motion 
as Exhibit "E", is referred to in the brief of defendants~- 
appellees Hills and Green, these additional copies are 
being submitted for the convenience of the Court. 


Very truly yours, 


DAVID G. TRAGER 
United States Attorney 


By: 
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December 9, 1975 


Mr. A, Daniel Pusaro 


Foley Square 
New York, New York 


Re: Bay Ridge Action Committee, Inc. v. Thomas 
Ekeland, et al., Docket Neo. 75-6076 


Dear Mr, Fusaro: 


on appeal. 
but the exhibits were not 


Very truly yours, 


DAVID G. TRAGER 
United States Attorney 


Assistant U. 8S. Attorney 


